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Ombudsmanaddress

Opening
Thank you Penny,it is a pleasure to be here today.
At the outset, | would like to associate myself with your welcometo country and to
acknowledge the Ngunnawal peopleasthe traditional custodiansof the lands
around Canberra, that are lands where people from different places have met and
come togetherfor tens of thousandsof years. _
And welcome everyone to our Complaint Handling Forum.
Overthe last 2 years | have met and talked with complaint handlers from a wide
range ofentities and from countries around the world, and | always find we have
things in commonandthings wecan learn from each other.
Weask governmentand otherentities to continually improve how they engage with
complaints: we should shine the samelight on ourselves, and askourselvesto also
keep improving how weengage with complaints and complainants.
| hope that this week brings new learnings, recognises and refreshesexisting
learnings, and recognises and refreshes our collective commitment to complaint
handling — whichat its heart is aboutlistening to people, and helping people.
It can be easy to think of complainants as “other people” — but complainantsare us.
Weneedto be independent and impartial in dealing with complaints — but we can
also acknowledge that the people on the otherside of the complaint are people just
like us.

Aboutthe Office
By way of background and context for what | will be saying,| will start with a
snapshotof my Office and our functions.
The Office is the biggest Ombudsmanin Australia, but we are relatively small given
the big job we do: we have around 280staff delivering 17 different statutory
functions (soon to be 18 and working towards over 340). We haveoffices across
Australia, in Canberra, Sydney, Melbourne, Brisbane, Adelaide and Perth. Weare
shadowingan APSof 170,000 and an ACTPSof 27,000.
The 17 functions includes providing oversight of Commonwealth government
agencies, somestate and territory agencies and certain private sector providers. On
the screen youwill see a slide which outlinesall of the functions of the Office. Ata
glanceit looks disparate, howeverin practiceit is not.
My functions are connected by themesof complaints, improvement, assurance,
analysis, listening to people, resolving issues and identifying how things can be done
better. And for staff working in my office, as many of you will experience in your
ownagencies, consistent skills run across the functions also. Curiosity; empathy; the
willingness to dig and to analyse; the ability to identify issues and to explore the
evidence base surrounding them; the courageto raise and press those issues; and
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the capability to articulate them in a waythat caninfluence.
As well asthe ability and willingness to tell complainants when wedo not see
unfairness, and when wecannotassist them.

[the functions:
oO
O

0
0
0
0
0

0
0

0

Oversight of Australian Governmententities [Cwlth Ombo]
Law Enforcement Ombudsman- oversight of law enforcementandintegrity
agencies’ use of covert and intrusive powers
Torture prevention roles — Commonwealth NPM

= NPM Coordinator
Immigration Ombudsman- statutory reporting under the Migration Act
Oversight of the Public Interest Disclosure Scheme
Defence Force Ombudsman
Postal Industry Ombudsman
Overseas Students Ombudsman
Private Health Insurance Ombudsman
VET Student Loans Ombudsman
ACT Ombudsman

= Inspector of the ACT Integrity Commission
= Principal Officer to the ACT Judicial Council
= part of the ACT’s multi-body NPM under OPCAT
= overseer of the operation of the ACT Freedom of Information Act 2016
= overseer of the ACT Reportable Conduct Scheme.

National Student Ombudsman which weanticipate in February 2025 [extent of the
role will be subject to the passageoflegislation]

About myself
| am now 2 years into my term as Ombudsman,a fascinating and challenging role. It
is an immenseprivilege to have the opportunity to help people and improve
government.

Evolving role of the Ombudsman
| find it instructive to read reports of my predecessors, including the first
Commonwealth OmbudsmanProfessor Jack Richardson AO.
It was interesting to read of the opposition the first Ombudsmanfaced from agency
headsin the late 1970s, who often refused to cooperate with early complaint
investigations. It seemsit wasdifficult for some to adjust to the changesin the
Australia administrative law frameworkat the time - designed to create greater
transparency and accountability - including giving people the right to challenge
governmentdecisions and make a complaint.

FOR OFFICIAL USE ONLY
4

OFFICIAL
Released under the Freedom of Information Act 1982

Page 2 of 12



OFFICIAL
COMMONWEALTHOMBUDSMAN

| am glad to say that nearly 50 years later, the Commonwealth complaints landscape
has changed significantly. Australian government agency heads now acceptand
expect the Ombudsmanto ask questions and request documentsaspart of an
investigation; to examine potential systemic issues and to make recommendations
for change; to publish reports aboutissues.
There is now greater recognition of the value of complaints - providing free feedback
and highlighting areas for improvement.

o And |Ithink this is the case in many areas of complaint handling. Where it was
once not seen as a responsibility of entities to receive complaints — as though
the delivery of programsandservices was not connected to the people who
received thoseservices- it is now commonly seen as appropriate and
necessary to engage with complaints, to respect complainants, to
acknowledge defective service and to seek to remediateit. Mostly,
government agencies have grown accustomedto the reality thatcitizens are
entitled to complain, to ask for an explanation of why something did or didn’t
happen,to raise a grievance and to be entitled to a hearing of that grievance.

Generally, government agencies are more opento putting things right when things
go wrong- recognising their obligation to try to fix mistakes and restore the person
affected to the position they would have beenin,if the defective administration had
not occurred.
Westill find from time to time that some agencies delay and obfuscate; they maytry
to distract or divert us, or persuadeusoftheir view, without providing the evidence
we have askedfor.
In those situations, we use our formal powersif necessary - because we need to do
our job. Without fear or favour, independently and impartially, we need to consider
whether someonehas beentreated unfairly; whether the administration of a
program orservices has not operated properly; whether somefurtheraction is
required to resolve the issue.
This is the core work of my Office — helping people, providing assurance on whether
the governmentandprivate sector entities we oversee act with integrity, and
promoting systemic improvementin public administration.
Wedothis by investigating complaints, reviewing administrative action, conducting
statutory compliance inspections and reporting on our activities to the public and
parliament.
A large part of the role of my Office is to keep reminding the government agencies
and private providers we overseeof the need to makelawful, fair and timely
decisions, supported byclear decision records, with reasonsfor the decision and
advice of any review rights, communicated simply and clearly.
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However complaint managementis not just about the agencies that we oversee.It
is inherently about people.
This can be challenging. When people cometo us, they may have had a succession
of unhappy experiences; they may havesolidified their views; they may be focussed
on vindication. Our job is to explain that we will independently form our own views
of their concerns — which is sometimes not popular. But that is our job. And we need
to be able to engage with complainants as people; to explain, respectfully, simply
and clearly, what our viewis.
It is remarkable how often the outcomeweprovideis simply a better explanation of
why something did or did not happen. And wereceive plaudits from a numberof
complainants, whosay that while they did not receive the outcomethey hopedfor,
at least theyfelt listened to and they recognised our efforts to investigate and to
explain.
Wealso receive brickbats from some complainants, who decide that we havejust
formed ranks to protect government agencies, and thatafterall we are part of
governmenttoo.
Whenweare handling complaints we are not undertaking a merits review as such,
howeverouranalysis of the process cannot ignore whetherthe responseto the
complaint was, in substance, appropriate. The OmbudsmanAct asks whetherthey
administrative action was “otherwise wrongin all the circumstances”. In considering
the complaint, we need to respondto both the issue and the person.
This does not mean that we can give people what they want. Oversightis not
advocacy. It does mean howeverthatin the exercise of the functions in my Office,
and | expect in many of yours, we needto be focussed on navigating this challenge
effectively with every complaint. The outcome andthe proportionateactionwill be
different each time, but the challenge remains the same.
| was interested recently to read the Annual Report from the Ombudsmanof
Ontario. As a provincial Ombudsman,their jurisdiction ranges from garbage bins to
law and order and health.
They receive 27,000 complaints a year — more than us — and in 2022-2023 they
resolved 44% of these complaints within 1 week and 57% within 2 weeks.
| reached out to them to ask what wasunderpinning this extremely impressive
performance. They advised that they had previously focussed on specific, tight rules
for identifying out of jurisdiction matters and for exercising their discretion to not
investigate matters - but they foundthat in fact they were missing matters that they
really should have beeninvestigating. As an example, they found that they had
missed a strong and well made complaintthatidentified a significant issue of neo-
natal health, which they had turned away becauseit was madebya third party, not
someonedirectly involved in a neo-natal health matter.
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So they have turned it around and focussed on identifying the essence of each
complaint and whatthey can do aboutit — and on selecting complaint handlers with
the ability and aptitudes to dothis well, then training and supporting them to do this
important work.
Which comesbackto curiosity, empathy, ability, courage, persistence — as |
mentionedearlier.
Agencies may be required by law to take certain actions. However, they are also
responsible for taking that action in a way that minimises harm and distress.
Goodpublic administration and governmentdecision-making requires:

oO. strong leadership
© systemsthat support staff to follow the legislation and maintain proper

records
o well-trained staff who understand the legislation they administer
0. staff who are skilled in dealing with people from a range of backgroundswith

empathy and respect, even when making decisions that may not be in a
person’s favour.

However, even with the best leadership, systems, training and staff — mistakes
happen. That’s why organisations need a strong complaints-handling process and
culture - to listen to people whoraise the alarm, report errors and failures and
highlight mistakes.
If an organisation has a best practice complaints-handling system in place, these
mistakes can be remediated, lessons can be learnt and action taken to prevent
systemic errors from reoccurring.
Weencourage agencies to develop and maintain better practice complaints handling
systemsto harnessthe value of complaints and put things right when they go wrong.
To safeguard the community and help government improve, the Ombudsmanis
there as an external complaints body to hear complaints, help people andhighlight
issues for remediation.

Key achievements 2023-24 andreflections on use of powers
So how have webeendoingthis?
In 2023-24 the Office received more than 24,000 complaints,finalising more than
23,000 throughearly resolution, investigation or a decision notto investigate,
including where the complainant had not yet complained to the agency concerned
first (which can be the quickest way for the complainant to get an outcome).
While | mention the numbers to demonstrate the work we have undertaken,it is
worth noting that a single complaint may highlight a serious issue. For example, the
Office identified and pursued a systemic issue affecting 47,000 child support
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assessments,identifiedinitially from a single complaint. Each child support
assessmentinvolves at least 3 people — the twoin the formerrelationship, plus at
least one child under 18 — so 47,000 assessments can mean 141,000 affected people.
This highlights the power of complaints to bring to light important issues requiring
remediation.
With any complaint there are a range of options for how to progress andinvolves
considering how do youhelp avoid repetition of the same issue, how you inform
other people in the samesituation that thereis an issue. | have discretion under the
OmbudsmanAct to determine the path forward. Whenweidentify a significant
issue, from one complaint, or many, the optionsinclude:

o confidential investigation and engagement- this may include publishing an
anonymised account to inform communication membersor agencies OR

o Publishing a detailed account
In choosing the path to take we needto consider how do we mitigate against
reputation of the same issue? And how doyouinform people in a similar situation
that there is an issue?
This is important. Accountability includes letting the public know what weare
focussing on, whenit is appropriate to do so. There may be peoplein a similar
situation who have not complained, or who are wondering whetherto walk away
from their complaint.
Publishing our reports shines the light of transparency onthe actions of agencies and
makesit clear to the community, parliament and to other agencies where and how
we think things can be donebetter.
Last financial year, the Office produced 29 reports from investigations| initiated as
the Ombudsmaninto systemic issues, under specific Ombudsmanroles and as the
Commonwealth National Preventive Mechanism (NPM).
Wereleased 35 publications aimed at influencing systemic improvementin public
administration and made 11 submissions to Joint Standing Committees, the
Attorney-General’s Department,legislative reviews and the United NationsSpecial
Rapporteur on Torture.
Publishing reports is usually a vehicle for making suggestions and recommendations.
This can extend beyond making recommendations regarding substantial process
improvementand can include engaging with agencies about making an apology. The
power and meaningofapologies, and the importance of remediationis visible in the
report jointly produced by my Office and the Inspector- General of Taxation and
Taxation Ombudsman, Howto tell people they owe the government money.This
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report set out best practice principles for notifying people about debts. It was drawn
from the Office’s observations and experience overseeing Australian Government
agencies’ administrative practices and provides best practice guidance for agencies
to ensure their dealings with the Australian communityarefair, transparent and
accountable.
In wrapping up my summaryof our achievementsin 24-24, we havealso kept busyin
our assuranceactivities.
Weconducted 105 inspections across 22 agencies and 11 regimesusing covert,
coercive and instructive powers.
Weinspected how agencies handle and destroy information obtained through a
surveillance device or by accessing a person’s computer. While the Surveillance
Devices Act enables a law enforcement agency to gather and use such material to
support civil or criminal proceedings,it is incumbent on the agencyto destroythis
information whenit is no longer required for a lawful purpose.
We made 17visits to places of detention as the Commonwealth NPM to prevent
mistreatment and conducted 372 assessments of people held in long-term
immigration detention.

Continuous improvement
| am pleased with the progress the Office has madein thelast year. Equally, | am
keen that we continue to improve how wedeliver our functions and the service we
provide to complainants,just as we ask the agencies and providers that we oversee
to do the same.
During 2023-24, we improvedour servicein the following ways:

© making early resolution of complaints a greater focus, wherepossible, to
allow people to move on withtheir lives sooner

© meeting or exceedingall of our quality assurance standards across general
complaint handling, Public Interest Disclosure (PID) investigations, Vocational
Education and Training (VET) FEE-HELP complaint handling and Defence Force
Ombudsman(DFO) reports

o making meaningful improvement towards meeting our complaint handling
timeframes and telephone wait times standards

© increasing the impact of our publications through enhanceddesign,plain
English, infographics, visual elements, case studies and examples.

o explaining our findings more clearly and simply to help agencies, the
community and parliament understand the impact of our findings on
people’s lives and how to improvethe delivery of services across
government.
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Forward focus
Looking ahead, our areasof focusare to:

o Deliver critical functions
© Improve our service
o Act with influence

National Student Ombudsman

In the comingyear,the Office is gaining a new statutory function with the
establishment of the National Student Ombudsman(NSO), whichwill be a very
significant undertaking.
Wewill need to recruit and train staff and engage with new stakeholders in order to
handle a workload of uncertain volume, someof whichwill concernallegationsof
gender-based violence.
The NSOwill provide higher education students with an escalated complaint
mechanism,if they are unhappy with howtheir higher education provider handled
their complaints about their provider’s policies, procedures and decisions.
In establishing the NSO, wewill draw on our experience as the Overseas Student
Ombudsman,VET Student Loan Ombudsman,lessonslearnt from our
implementation of other new functions, and from our ceasing functions across the
Office.

Risk-based approachtostatutory oversight functions
The Office will continue a recently implementedrisk-based approachto inspecting
law enforcementand integrity agencies’ use of covert, coercive and intrusive
electronic surveillance powers.
These inspections are an important community safeguard and public assurance
measurethat the Office conducts and reports on eachyear.
Adopting this risk-based approachgives us the opportunity to exploretherisks and
behaviours that result in agencies not complying with the use of certain covert and
intrusive powers.
In somecases, our approach revealed instances where the powers werenot usedfor
lawful purposes or where an agency’s governance and administrative controls were
ineffective in preventing misuse of these powers.
Wewill continue this risk-based approach to develop a better understanding of
governmentagencies’ compliance culture and the way law enforcement agencies
use covert and intrusive powersin investigations.
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As in complaint-handling, we need to be curious, courageous and persistent when
we investigate how law enforcement agencies have used their powers — and
focussed on how agencies can improvetheir practices.

New Complaints ManagementSystem and Service Charter
Wewill continue to deliver on our purpose through handling complaints, conducting
investigations, visiting places of detention, conducting inspections and influencing
good public administration.
In our core work we wantto provide effective, efficient, and fair complaint handling
to ensure wefoster trust and satisfaction in those we serve. Weare working, and
will continue to work, to improve our complaint handling service.
From resolving individual issues, to using data to uncover systemic issues, complaint
handlingis at the core of what wedo.Tofacilitate this work, we will continue to
investin effective, efficient and accessible complaint managementsystems.
In 2024-26 we will have a particular focus on replacing our aging case management
system andrealising efficiencies from more streamlined complaint handling
processes.This will be a complex and challenging change managementexercise,
giventhe integration of our existing system throughout our processes.
Wewill also launch the Office’s Service Charter and continueto reinforce our
expectations of how agencies we oversee should engagewithus.

Ownmotioninvestigation reports and publications
The Office continues to enhance howweinfluence systemic improvementin public
administration by monitoring and detecting trends and taking action, where
appropriate, in the form of own motion investigations and initiatives.
Wewill continue to leverage the progress that we made in 2023-24 to produceclear,
easy to understand publications. Our aim is to makeit easier for the community and
agencies to understand our concernsand learn from our investigations.
In the 2023 Room for Improvementreport wehighlighted 5 key themes:

o Follow the law
o Keep good records
o Have clear policies and guidelines (train your staff well)
o Make your complaint-handling user centred
o Communicate clearly

In 2023-24, wefinalised 4 Own MotionInvestigations and published the following
reports:
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o August 2023 Lessonsin lawfulness and December 2023 Accountability in
action: identifying, owning andfixing errors, into Services Australia and the
DepartmentofSocial Services and income apportionment. Welooked into an
issue with how Services Australia had been apportioning incometo calculate
social security paymentrates for 17 years before December 2020, when the
law changed. We published and made a number of recommendations,
including that the agencies consider and develop a comprehensive
remediation strategy to provide a fair and reasonable outcomefor customers
who have had debts or payments incorrectly calculated due to income
apportionment.

o Defending Fairness: Does Defence handle unacceptable behaviour complaints
effectively? - This report is an own motioninquiry to build on thefindings of
our previous report Defence’spolicies for receiving and respondingto reports
of abuse and to examine how the policies and procedures weevaluated in
that inquiry workin practice

o. Taking Liberties: Investigation into the appropriateness of Department of
HomeAffairs’ and Australian Border Force’s policies and proceduresfor the
timely removal of unlawful non-citizens from Australia. This investigation
report considered whether the Department of HomeAffairs (HomeAffairs)
and Australian Border Force had appropriate policies and proceduresin place
to ensure unlawful non-citizens were removedfrom Australia in a timely way.
HomeAffairs accepted the 3 recommendations made by my Office, and we
will monitor their implementation.

Last year, my Office noticed an influx of media reports about the costs of student
loans, with high rates of indexation applied to student debts. The indexation was
applied to various student loan schemesadministered by the Departmentof
Education, Department of Employment and Workplace Relations and Departmentof
Social Services.
Welooked into the matter informally and considered what information was publicly
available to students about indexation applying to various student loan schemes,
including VET FEE-HELP, Student Startup, Trade Support, HECS-HELP loans and
Student SupplementFinancial Loan Schemedebts.
Wefound the information about indexation wasabsentorreferred to inconsistently
across the different student loan schemes. Where information about indexation was
provided, we foundit waslimited and lacked clear examples of how indexation
applied specifically to student loans.
| wrote to the secretaries of Education, DEWR and DSSabouttheavailability and
consistency of information available to students aboutthe financial implicationsof
taking out a student loan and explained the importanceof providing clear,
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coordinated and consistent information about the operation of student loan
schemes,including the financial implications for prospective students. This
information is essential to helping students make informed decisions before taking
out a studentloan. This led to them all taking stepsto align the information they
were providing, to make it consistent, accurate and bestpractice.

Engagement
In 2024-25 we will increase our engagementwithcivil society, to hear views on the
performanceand accessibility of the Office, exchange mutually beneficial
information and views, and increase transparency — both real and perceived — of
the Office’s role and functions. To achieve this, we will try new ways of engaging,
such as a series of round table engagementswith thematic groupings ofcivil society
peak bodies and entities.
| held my first roundtable in August this year. It is important to open a dialogue with
a wide range of stakeholders. They have people coming to them who mayalso be
comingto us, and they mayhaveintelligence on developing issues of government
administration. We needto be willing to listen, and to create opportunities to hear,
beyond thosethat evolve through complaints and assurancefunctions.

Well trained and supportedstaff
To meetour priorities, we will ensure that we are investing in the right tools,
technology, systems, and in our people. Our people are our most valuable asset. By
ensuring staff are valued and havetheright skills to do their job, we enable them to
perform at their best.

Core values continue to guide the Ombudsman’s work

As public administration and the expectationsof citizens evolve, so must the
Ombudsman.But the core values set from the very beginning of the Office —
independence,integrity, accessibility and professionalism — remain the same andwill
continue to guide the Office into the future.
| note that there is a session at the end of the CHF related to the future of complaint
handling. Any conversation on the future | am sure will include a conversation about
technology, in particular Al. Al holds out the possibility of more efficient complaint
handling services — wearetrialling it as a tool to assist usin identifying common
features in complaints - but also provides a significant challenge for oversight
agencies — namely are agencies and entities using Al in a fair and accountable
manner; are they keeping recordsof decisions and of the involvementofAl, so that
it is contestable; are they assuring themselveseffectively of the mannerin which the
Al is operating.
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e So watchthis space!

Conclusion andQ&A
e Thank youfor taking the time to be here today.| look forward to the insights that

will emerge over the coming days.
e  |t’s time to openthefloor for questions. If you can please drop your questionsin the

Qand A,Pennywill facilitate your questions.
[4,216 words = 32 minutes (@ 130 wordsper minute)]
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