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Payslips and apportionment of employment income - general

instructions

1. These instructions apply to debts caused by employment income arising from an
employer/employee relationship and apply to debt raising processes and debts currently subject
to internal and external review, where the debt period falls before 7 December 2020. These
instructions do not apply where income arises through a contract for services. In the first instance,
consideration should be given to determine what the relationship is (i.e. employer/employee or
contract for services).

2. ltis not expected that administrative reviews of historical debt decisions will be initiated by the
Secretary.

3. Former and current recipients are entitled to appeal any debt decision they do not agree with and
if they do, these instructions should be applied and the debts recalculated, if necessary.

4. For debts under internal or external review, any debts previously calculated using apportionment
between instalment periods, with employment income based on payslips, should be recalculated.

5. In calculating debts, the best available probative evidence of employment income should be used.
That is, a finding of fact in relation to an amount of employment income earned, derived, or
received must be based on evidence which logically shows the existence of that fact.S 47E(d)

s 47E(d)
S 47E(d) Services Australia should adopt the following general approach to debt
calculations:

a. Where available, daily income information should be relied upon in the first instance to
calculate overpayments and debts, by calculating the total income earned in each instalment
period on a daily earnings basis (the daily earnings method of calculation). For example, where
timesheets or payslip evidence is available to show the amounts earned from employment
income on any given day, then the income should be assessed on each day it was earned and
attributed to the respective days in the instalment period in which it was earned. This may
mean that one employment income period may span more than one instalment period and
each day’s earnings should be attributed to its respective day in the instalment period it falls
into.

b. If the available payslip evidence does not support the daily earnings method of calculation,
Services Australia should consider whether any of the pay periods to which the payslips relate
fall entirely within a single instalment period. If so, the income for that pay period should be
attributed solely to that instalment period.

S 47E(d)
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S 47E(d) Where a pay period overlaps multiple instalment
periods, income is not to be apportioned between instalment periods.

6. Itis not lawful to raise or calculate employment income debts solely using Australian Taxation
Office (ATO) averaged annual income data. Refer to point 5 above for instructions.

7. If the potential debt being raised or recalculated arises from:

a. overpayment of an allowance (e.g. Newstart Allowance, Youth Allowance or widow allowance);
and

b. the relevant employment pay periods are greater than a fortnight; and

.S 47E(d)

s 47E(d)
s47C

S 47E(d)
's 47E(d)

‘s 47E(d)
‘s 47E(d)

'S 47E(d)
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s4/7E(d)

12. If a person has multiple employers, or multiple debt periods, Services Australia should use the best
information available for each employer and debt period. It is acceptable to use a mix of
methodologies to calculate a debt, but Services Australia should take care not to double count the
same income.

13. Services Australia should ensure it meets obligations under the social security law to seek
information that may affect an individual’s rate of payment or entitlement. S 47E d)

s 47E(d)

a. Under section 535 of the Fair Work Act 2009 and Division 3 of Part 3.6 of the Fair Work
Regulations 2009, employers are not required to hold information such as pay records for more
than seven vears,S 47E(d)

s 47E(d)

14. These instructions relate to debt raising decisions and debt calculations under internal and
external reviews. There should be a consistent approach to the way in which debts involving
serious non-compliance and fraud actions and referrals are calculated using the best evidence
available. These instructions do not cover how prosecutions for fraud, etc. are managed by
Services Australia.
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DECISION AND
REASONS FOR DECISION

Innes and Secretary, Department of Social Services (Social services second
review) [2022] AATA 3977 (24 November 2022)

Division: GENERAL DIVISION

File Number: 2018/6384

Re: Peter Innes
APPLICANT

And Secretary, Department of Social Services
RESPONDENT

DECISION

Tribunal: Member D Mitchell

Date: 24 November 2022

Place: Brisbane

The Tribunal varies the decision under review to the extent that the Applicant’s Newstart

Allowance debt is written off for a period of 6 months from the date of this decision. The

decision under review is otherwise affirmed.

Member D Mitchell

© Commonwealth of Australia 2022
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REASONS FOR DECISION

Member D Mitchell

24 November 2022

INTRODUCTION

Mr Peter Innes (the Applicant) has undertaken a long and challenging journey in dispute
of the Respondent’s decision dated 8 May 2014 to raise and recover a Newstart
Allowance (NSA) debt for the period 26 June 2009 to 27 November 2013."

The debt was raised on the basis that the Applicant’s correct employment income was not

taken into account in calculating the NSA payments made to him.

The debt period and debt amount have been recalculated and as such, the reviewable
decision relates to a NSA debt raised of $21,158.63 (inclusive of a $1,923.50 debt
recovery charge) in relation to the period 7 August 2009 to 6 June 2013 (the debt period).2

' Exhibit 1, T Documents, T11, pages 127-128, Centrelink Notice: Account Payable.

2 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions and
Attachment C, Letter from the Respondent to the Applicant dated 16 September 2022.
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The issues before the Tribunal are:

1. Whether the Applicant was paid more than his correct amount of NSA for the debt

period;
2. If so, whether any such overpayment constitutes a debt to the Commonwealth; and
3. If so, whether the debt is recoverable in part or in full?
BACKGROUND

The Applicant was in receipt of NSA since 7 April 1999 (with some periods of suspension
and cancellation)® until he was granted the disability support pension (DSP) in October
2021.4

During the debt period, the Applicant's employment history and wage details are as

follows:
Employer Period in which the Applicant Wage details
was employed by this employer
El-Electric 2 July 2009 to 27 October 2010 Total verified earnings of
$5,650.00°
ESM Security Pty Ltd 2 November 2009 to | Total verified earnings of
1 October 2013 $16,333.63°
Glad Retail Cleaning 18 July 2012 to 10 August 2012 Total verified earnings of
$1,980.007

3 Exhibit 1, T Documents, T17, pages 150-151, Centrelink Mainframe Screen Printouts.

4 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, page 134,
paragraph 3.2.

5 Exhibit 1, T Documents, T8, pages 55-61, El Electric’s response to information request with attached
transaction listing and Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and
Contentions and Attachment A.

6 Exhibit 1, T Documents, T6, pages 42-48, ESM Security’s response to information request with attached
payroll and Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions
and Attachment A

7 Exhibit 1, T Documents, T7, pages 49-54, Glad Retail Cleaning’s response to information request with
payslips; Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions
and Attachment A.
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Acquired Awareness | 19 September 2012 to | Total verified earnings of
Traffic Management Pty | 26 February 2013 $52,043.648
Ltd

On 9 July 2009, the Respondent issued the Applicant with a notice pursuant to section
68(2) of the Social Security (Administration) Act 1999 (Cth) (Information Notice) advising
details of his rate of NSA and outlining his reporting requirements.® The Information Notice

outlined:°

IMPORTANT INFORMATION

e Your Reporting Statement (Application for Payment) is enclosed. If you are
using Self Service (online or phone), you do not need to return this form. You
must report your earnings and other information on the Due Date.

What is income

Income has a very broad meaning for social security purposes. Some examples of
income are earnings from employment (including fringe benefits), business income
(including farms), income from rental properties, deemed income from financial
investments, income from superannuation pensions and other income streams,
income paid from overseas including pensions, most compensation payments.

You must tell us if any of these things below have happened in the period
Friday 10 July 2009 to Thursday 23 July 2009

Income
o You got any money from or changed your investments. ...
o Your hours of work changed.

o You got any other money from any other source.

8 Exhibit 1, T Documents, T5, pages 22-41, Acquired Awareness Traffic Man’s response to information

request with payslips; Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and
Contentions and Attachment A.

9 Exhibit 1, T Documents, T20, pages 468-469, Archived Centrelink Notices addressed to the Applicant in
the period 03.06.2009 to 24.02.2011.

10 Exhibit 1, T Documents, T20, page 468, Archived Centrelink Notices addressed to the Applicant in the
period 03.06.2009 to 24.02.2011.
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10.

11.

12.

13.

14.

The Applicant was provided with approximately forty-four Information Notices to the same

effect throughout the debt period."’

The Applicant’s employment history and income details outlined at paragraph 6 above
were received by the Respondent from the relevant employers as a result of notices

issued by the Respondent to the employers.'

Based on the verified employment income information, the Applicant’s income during the
debt period was $75,995.56." During that period, the Applicant reported his income 54

times, however only declared a total income of $21,681."

On 8 May 2014, the Respondent raised a NSA debt of $25,305.74 (inclusive of a recovery
fee of $2,300.50) for the period 26 June 2009 to 27 November 2013.°

The Applicant sought review of that decision in a letter provided to the Respondent on
11 July 2014."® The Applicant apologised “for not being more accurate with [his] financial
dealings with Centrelink” and outlined personal circumstances that had affected him

during the debt period.
On 5 November 2014, an authorised review officer (ARO) affirmed the decision.!”
On 5 December 2016, the Applicant pled guilty to two counts of ‘obtains financial

advantage from a Commonwealth entity’ in relation to NSA in the amount of $16,897.34
relating to the period between 18 July 2010 and 1 March 2013.

" Exhibit 1, T Documents, T20, Archived Centrelink Notices addressed to the Applicant in the period
03.06.2009 to 24.02.2011 and T21, Centrelink Notices addressed to the Applicant in the period 31.08.2010
to 18.11.2013.

Exhibit 1, T Documents, T5, Acquired Awareness Traffic Man’s response to information request with
payslips; T6, ESM Security’s response to information request with attached payroll; T7, Glad Retail
Cleaning’s response to information request with payslips and T8, El Electric’s response to information
request with attached transaction listing.

3 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions and
Attachment A, Verified Earnings Details.

4 Exhibit 1, T Documents, T20, pages 152-157, Archived Centrelink Notices addressed to the Applicant in
the period 03.06.2009 to 24.02.2011; Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts,
Issues and Contentions and Attachment A, Verified Earnings Details.

15 Exhibit 1, T Documents, T11, pages 127-128, Centrelink Notice: Account Payable.
6 Exhibit 1, T Documents, T12, pages 129-133, Written statement prepared by the applicant.
7 Exhibit 1, T Documents, T14, pages 135-141, Decision and notes of Authorised Review Officer.
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15.

16.

17.

The Applicant was ordered to:'®

. undertake 200 hours of community service pursuant to section 20AB of the
Crimes Act 1914 (Cth) (Crimes Act);

° make reparation to the Commonwealth in the amount of $15,438.86 pursuant to

section 21B of the Crimes Act; and

. pay Court costs in the amount of $89.80.

The Prosecution Report dated 8 December 2016 provided the following:'®

FACTS: During a period of sixty (60) fortnights, whilst in receipt of

REMARKS:

Newstart Allowance the defendant failed to correctly declare the
amount of his income from employment to the Department of
Human Services (hereafter “Centrelink’).

The incorrect information the Defendant repeatedly provided
Centrelink about his income from employment during the offence
periods amounted to an ongoing course of conduct, in that they
were acts of a similar nature committed with the purpose of
obtaining payments of Newstart Allowance from the
Commonwealth, which the Defendant knew or believed he was
not eligible to receive.

Her Honour noted the facts, as well as the submissions of the
Crown and defence. She also took into account the defendant’s
plea of guilty to the offences and that the defendant had no
criminal history. The Magistrate noted the psychological material
before the court, and took into account the fact that the defendant
had suffered from depression after the death of a family member.
Her Honour also had regard to the fact that the defendant had
the care of his daughter. Her Honour noted that a period of
imprisonment with immediate release might have been in range,
but that a CSO was the more appropriate penalty when
considering the mitigating circumstances of the defendant and
the unsophisticated nature of the offending.

It is noted that the reparation amount was received by the Respondent on 16 April 2020

as part of a compensation garnishee notice and was subsequently refunded to the

Applicant as a result of subsequent Tribunal proceedings.?®

8 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions and
Attachment B, Verdict and Judgment Record.

9 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions and
Attachment B, Prosecution Report.
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18.

19.

20.

21.

22.

23.

24.

On 23 May 2018, the Applicant applied to the Social Services and Child Support Division
of the Tribunal (SSCSD) for review of the ARO decision dated 5 November 2014.2’

On 25 September 2018, the SSCSD affirmed the decision of the ARO.??

Following this, the Applicant sought a second-tier review of this matter by the

General Division of this Tribunal, by way of an email dated 29 October 2018.23

On 25 July 2019, the Applicant and Respondent signed terms of agreement, finalising the

matter before the Tribunal on the basis that:2

(a) the Applicant would make a lump sum repayment of $10,000 towards the debt
amounting to $25,305.74 on or before 30 September 2019; and

(b) subject to the payment being made the Respondent would waive the

Commonwealths right to recover $5,000 of the debt.

The Applicant did not make the agreed lump sum repayment and as such, the right to

recover $5,000 of the debt amount was not waived.?®

On 17 February 2022, the Applicant sought reinstatement of the matter before the
Tribunal. The Respondent consented to the reinstatement request on 3 March 2022.26 On

11 March 2022, Deputy President McDermott directed that the application be reinstated.

On 16 September 2022, the Respondent issued the Applicant with an amended debt
notice varying the SSCSD decision such that the Applicant had a recoverable NSA debt of
$21,158.63 (inclusive of a $1,923.50 recovery fee) for the debt period.

20 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, page 138;
Exhibit 1, T Documents, T17, pages 150-151, Centrelink Mainframe Screen Printouts.

21 Exhibit 1, T Documents, T15, pages 142-143, Request for statement.
22 Exhibit 1, T Documents, T2, pages 2-7, Decision of the SSCSD.
23 Exhibit 1, T Documents, T1, pages 1, Application for Review.

24 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, paragraph
3.20, pages 138-139.

25 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, paragraph
3.21, page 139.

26 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, paragraph
3.23, page 139.
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25.

26.

27.

28.

29.

30.

Pursuant to section 182(2) of the Social Security (Administration) Act 1999 (Cth), the
Respondent’s decision of 16 September 2022 is taken to be a decision by the SSCSD to

vary the amount of and recover the Applicant’s NSA debt.

On 7 October 2022, a Hearing was held for this application. At the Hearing, the Applicant

was self-represented and gave evidence under affirmation by telephone.

As at 14 October 2022, the Applicant was in receipt of a net fortnightly payment of
$1,168.52 (being DSP inclusive of $150.36 in rent assistance) plus a fortnightly Pensioner
Education Supplement payment of $62.40. The Applicant had regular fortnightly
withholdings of $20.00 from his DSP.?’

APPLICANTS EVIDENCE AND CONTENTIONS

On 9 May 2022, the Applicant provided a letter to the Tribunal with accompanying medical

information outlining that he was asking for a fresh review of his debt on two grounds.?®

Firstly, the Applicant submitted that his debt is a Robodebt, he is a tier 2 class action
member of the Robodebt class action, that he only pled guilty to the charges regarding the
debt in a court of law and the lawyer who advised him has since been banned from

practicing law in Queensland. He stated that he is not guilty of the debt amount.?°

Secondly, the Applicant submitted that he is seeking a review due to special/changed
circumstances and sought to have the debt waived. He provided that since his last review,
he had been attacked at work, received a TPD payout and common law compensation,
been diagnosed with PTSD and placed on the DSP. The Applicant submitted that the
Respondent incorrectly garnished his TPD payout and applied a preclusion period which
led to him being homeless from May 2021 to mid-November 2021, resulting in a

deterioration of his medical and physical condition.°

27 Respondent’s closing submissions, page 2, paragraphs 4.5 and Attachment A.

28 Exhibit 2, Joint Tribunal Book, A3, Correspondence from the Applicant to the Tribunal dated 9 May 2022
with attachments, pages 3-50.

29 Exhibit 2, Joint Tribunal Book, A3, Correspondence from the Applicant to the Tribunal dated 9 May 2022
with attachments, pages 7-8.

30 Exhibit 2, Joint Tribunal Book, A3, Correspondence from the Applicant to the Tribunal dated 9 May 2022
with attachments, pages 7-8.
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31.

32.

33.

34.

The Applicant submitted:3!

I am asking for my debt to be frozen and/or waivered due to my changed special
circumstances and present mental and financial position.

After the trauma | have endured through Robodebt and incorrect administration
error the last few years, | am willing to contest this matter further.

On 6 July 2022 and 23 August 2022, the Tribunal received further documents from the

Applicant in support of his application.%?

Ahead of the Hearing, on 5 October 2022, the Tribunal received a submission from the

Applicant enclosing a Freedom of Information decision and the documents that were

released.® The Tribunal notes that those documents are substantially reproductions of

those contained in the T Documents.

At the Hearing, the Applicant gave evidence under affirmation and provided evidence that

was consistent with his written submissions. The Applicant told the Tribunal that:

When he went to court in December 2016, he was urged to plead guilty by his

lawyer.

In his view, the only legal document before the Tribunal is the prosecutor’s

document and judgement sheet.

He believed that $10,000 of the debt was a Robodebt but this proposition was
rejected by the appeal in 2018.

His understanding was that when he reinstated this matter a few months ago, he
was appealing this debt on two grounds, special circumstances and administrative

error.

He has never seen a lot of the payslips that have been received from Acquired

Awareness Traffic Control.

31

32

33

Exhibit 2, Joint Tribunal Book, A3, Correspondence from the Applicant to the Tribunal dated 9 May 2022
with attachments, page 9.

Exhibit 2, Joint Tribunal Book, A4, Correspondence from the Applicant to the Tribunal dated 6 July 2022
with attachments; A5, Article from the Guardian in relation to Robodebt and A6, Article from Homeless Law
in Practice.

Exhibit 3, FOI decision letter and released documents.
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Acquired Awareness Traffic Control lost a contract in 2013 for not providing

payslips.
The Robodebt situation has affected his relationship with his daughter.

He agrees with the Judge who in December 2016 said that “it was an

unsophisticated matter, not a contrived matter, not a preconceived matter.”

He was of the genuine belief that the ATO and the Respondent worked together to
work everything out. He filed his income tax returns for the relevant years and if

anything, he overdeclared his income.
He had declared all of his income in his tax returns before the legal action started.
He did not intentionally defraud anyone as he declared his income in his tax.

In relation to special circumstances, he is a tier 2 Robodebt victim and the fact that
he survived being homeless due to the Respondent’s actions in garnishing his

compensation payment, is special to him.

The Respondent in September withheld $150 from his Centrelink payment and that
caused him to be unable to pay his rent and to lose his accommodation. He was

now homeless.

This is the second time that the Respondent’s actions have led to him being

homeless.
The medical reports show that Robdebt has affected him psychologically.

“I would like to think some leeway is attributed in regard to special circumstances
and the two times Services Australia’s actions, and the action of the bikies
attacking me at work a few years ago, they’ve made my circumstances special
because the prospects of me paying off this debt, what now I'm on a disability

support pension, are limited in my opinion and Legal Aid’s opinion virtually nil.”

He is trying to get back on his feet and contribute to society and wants to work

between 10 and 20 hours a week.

He is about to start his MR licence so that he can drive a bus as he knows

someone who can get him work.

He is judgment proof.
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When asked if he agreed that he was overpaid NSA during the debt period, that he
agreed he was overpaid but he does not agree that he did it deliberately or

maliciously.

When asked if he agreed that the income details provided in the evidence before
the Tribunal were correct, that he would not comment on that as he has a retired

financial accountant going through the information.

He agreed that during the debt period, he did not always report his income
correctly but that was due to the information he was getting from his employers.

For example, he had to estimate what he was paid by Acquired Awareness.

When asked what being a tier 2 Robodebt victim meant, that it means that
Services Australia used an algorithm to average out his income instead of using

payslips or banks statements.

He was receiving DSP and an additional $60 per fortnight as he had just

completed a carer’s course, otherwise he had no other income.
He has no other assets outside of his vehicle.

He has no official debts owed to banks, however, has personal debts of between

two and three thousand dollars owed to friends and family.

When asked if he was able to meet his expenses from his DSP, that at the
moment he could because he is sleeping in his car so he is not paying rent and

can actually start to give his daughter $50 a fortnight.

The flipside of living in his car is that it gets used more and needs more

maintenance and petrol.
It all balances out and he does not have much left at the end of each fortnight.

When he was not homeless, he was paying $325.00 a week for furnished
accommodation and at that stage, it was borderline whether he could meet his
expenses. This is why when Centrelink took a large chunk out of his DSP, he could

not pay his rent and lost his accommodation.
He has all of his linen, clothes and stuff in his car.

He is proud of the fact that given everything that has happened over the past 2

years, he stayed in the area so he could be there for his daughter.
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35.

36.

37.

38.

On cross-examination, the Applicant told the Tribunal:

When asked if he thought that because he put in his tax returns and declared the
amount of income he earnt to the ATO, it would resolve the issue in terms of
whether he had been under-reporting to Centrelink at various stages, that he is of
the opinion now that it should have, considering everything that was going on in his

life at the time.

When asked if he agreed that in addition to any obligations he had to the ATO, he
knew that in respect of his obligations to Centrelink, he was required to advise

them of his earnings, that he did to the best of his ability.

Agreed that a number of times the amounts of income he declared were incorrect

because they were estimates.

He pled guilty to the two charges without having all of the information he has now

and was given incorrect legal advice.

When asked if he agreed that he was incorrectly declaring his income in the period

between 2009 and 2013, that “Due to circumstances.”

When asked if the incorrect declaration of his income has led to the calculation of
debts, that he agreed but the debts also included a Robodebt.

When asked if he was aware that the debt had now been recalculated and is no

longer a Robodebt, that does not mean it is okay.

When asked by the Tribunal at the Hearing how long would he seek if the Tribunal was

minded to write off his debt for a period of time, the Applicant said that realistically, he

would need 6 months or so to get himself working, hopefully 15 hours a week on DSP.

CONSIDERATION

The law in relation to the payment of NSA (now referred to as Jobseeker payment) and

recovery of social security debts owed to the Commonwealth is found in the Social
Security Act 1991 (Cth) (the Act) and the Social Security (Administration) Act 1999 (Cth)
(Administration Act).

The Tribunal must consider whether a NSA debt exists for the debt period and if so,

whether the debt should recovered in part or in full.
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39.

40.

41.

42.

43.

44,

Did a debt exist?

How is the rate of NSA calculated?3*

Section 643 of the Act provides that a person’s rate of NSA is worked out using the
Benefit Rate Calculator B found at the end of section 1068 of the Act. Module G of section
1068 of the Act provides a Method Statement for calculating the effect that a person’s

ordinary income has on the maximum payment rate of NSA.

Ordinary income is defined by the Act to mean income that is not maintenance income or
an exempt sum.3® Income in relation to a person is defined to mean an income amount

earned, derived or received by the person for the person’s own use or benefit.%

Further, ordinary income includes employment income that is for remunerative work of the

person as an employee in an employer/employee relationship.®”

Part 3.10 of the Act provides general provisions relating to the ordinary income test.

Division 1AA of Part 3.10 of the Act provides employment income attribution rules. Section
1073A of the Act provides that employment income received in respect of a period greater
than a fortnight that is taken to have been earned, derived or received by a person may be
taken to have been earned, derived or received over such period, not exceeding 52 weeks

as the Respondent (or on review the Tribunal) determines.

Section 1073B of the Act provided that:

(1) If:

(a) a person is receiving a social security pension or a social security benefit;
and

(b) the person’s rate of payment of the pension or benefit is worked out with
regard to the income test module of a rate calculator in this Chapter; and

34 Note the Tribunal has applied the law as in place at the time the NSA debt was first raised with regards to
the calculation of the rate of NSA payable to the Applicant.

35 Section 8(1) of the Act.
36 Section 8(1)(a) of the Act.
37 Section 8(1A) of the Act.
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45.

46.

47.

48.

49.

(d) the person earns, derives or receives, or is taken, either by virtue of the
operation of section 1073A or any other provision of this Act, to earn, derive
or receive, employment income during the whole or a part of a particular
instalment period of the person;

the person is taken to earn, derive or receive, on each day in that instalment
period, an amount of employment income worked out by dividing the total amount
of the employment income referred to in paragraph (d) by the number of days in
the period.

(2) If a person has reached pension age and is receiving a social security benefit,
subsection (1) does not apply to the person, to the extent that it relates to that
benefit.

As a result, once it is satisfied that a person had earned, derived or received an amount of
employment income during the whole or a part of a particular instalment period, the
person is deemed to have earned, derived or received an amount of employment income
on each day in that instalment period, worked out by dividing the total amount of

employment income by the number of days in the instalment period.

An instalment period for the Applicant’s purposes is taken to be a social security periodic
payment that was to be paid in arrears by instalment relating to such periods (not
exceeding 14 days) as the Respondent determined calculated by reference to the daily

rate of payment applicable to each day.%®

Division 1AB of Part 3.10 of the Act outlines working credit accrual and depletion rules

and their consequences when calculating the rate of NSA payment.

These provisions taken together mean that the Applicant’s gross employment income is
assessed under the ordinary income test in Module G of section 1068 of the Act in order

to determine his appropriate rate of NSA.

Did a debt arise?

Section 1223(1) of the Act provides that if a person receives a payment that they were not

entitled to for any reason, the amount of the payment is a debt due to the Commonwealth

38 Sections 23 of the Act and 43 of the Administration Act.

PAGE 15 OF 31



50.

51.

52.

53.

54.

by the person and the debt is taken to arise when the person obtains the benefit of the

payment.

The obligation is on the payment recipient to report any changes in their circumstances,
which includes their earnings.®® This is set out in most letters sent by Centrelink to the
Applicant pursuant to section 68 of the Administration Act. Section 74 of the
Administration Act provides that it is an offence to fail to comply with a notice given under

section 68.

Section 100 of the Administration Act deals with circumstances where a person, who is
receiving a social security payment, is given a notice under section 68(2) of the
Administration Act requiring them to report a change in circumstances within a specified
time. If the change occurs but the person does not inform Centrelink and the person’s rate
of social security payment changes, the social security payment becomes payable to the

person at the reduced rate on the day on which the change of circumstances occurred.

While the Tribunal understands that during the debt period, the Applicant may have been
in receipt of payslips and that he was going through an extremely difficult period of his life,
how an overpayment of a social security benefit occurs is irrelevant in determining
whether a debt to the Commonwealth exists pursuant to section 1223(1) of the Act. The
Act clearly sets out how the rate of NSA is to be calculated and provides that the person’s

income must be taken into consideration.

The Applicant acknowledges that his income was not correctly reported and that he was

overpaid. The issue in contention is the quantum of any arising NSA debt.

The Respondent provided the following submissions:#°

4.30 For the purposes of these proceedings, calculations have been performed of
the effect the Applicant’s ordinary income had on his rate of payment during the
debt period in accordance with Module G of section 1068 of the Act (see MultiCal
at Attachment A).

4.31 The Applicant received employment income from ESM Security Pty Ltd, Glad
Retail Cleaning, and Acquired Awareness Traffic Management Pty Ltd during the

39 Section 66A of the Administration Act.

40 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, pages 144-
145, paragraphs 4.30-4.37.
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debt period, which was not correctly taken into account when calculating his rate of
newstart allowance. The applicant’'s employment income has been verified by
ESM Security Pty Ltd, Glad Retail Cleaning, and Acquired Awareness Traffic
Management Pty Ltd (T5-T9), and the debt has been recalculated on the basis of
this information (Attachment A).

4.32 The Secretary contends that the recalculated debt as outlined in Attachment
A has been correctly calculated on the basis of the best available evidence of the
Applicant’s employment income. In relation to the Applicant’'s employment income
from ESM Security Pty Ltd, Glad Retail Cleaning, and Acquired Awareness Traffic
Management Pty Ltd, the information available does not permit the Secretary to
identify the particular date on which the employment income was earned or
derived. The Secretary has therefore taken the approach of recognising the
income at the point at which it was first received by the Applicant (by reference to
the relevant pay date). This approach to debt calculation was accepted by the
Tribunal in Judd and Secretary, Department of Social Services [2022] AATA 727
as being open.

4.33 On 26 June 2009 (start of the debt period), to receive the maximum rate of
newstart allowance, the Applicant’s income needed to be no more than $62 per
fortnight. Any income between $62 and $250 would have reduced the rate by 50
cents in the dollar, and 60 cents for each dollar above $250 per fortnight. The
income test reductions changed through the debt period and are detailed in the
Guide to the Australian Government Payments.

4.34 Paragraph 123(3)(b) of the Administration Act states that a determination
regarding the rate of a social security payment continues in effect until the
payment becomes payable at a lower rate under section 98, 99 or 100.

4.35 The Secretary submits that the Applicant failed to correctly declare his
employment income for the purposes of his newstart allowance as required by
section 66A and subsection 68(2) of the Administration Act.

4.36 The Applicant was entitled to $21,137.45 in newstart allowance during the
debt period however he received $40,372.58. This amounts to an overpayment of
$19,235.13.

4.37 The Secretary contends that the debt has been correctly calculated in the
amount of $19,235.13 and is a debt due to the Commonwealth.

At the Hearing, the Respondent further submitted that the NSA debt, as it stood at that
time, was a debt calculated in accordance with the relevant provisions of the Act and had
been done on the basis of comparison of the actual payslips. It is not a matter where there
has been data obtained from the ATO in terms of annual returns or declared income and
averaging. The debt has been calculated on an instalment period to instalment period
basis, having regard to all of the payslips that have been provided. The Respondent told
the Tribunal that the debt amount had been varied by the decision made on 16 September
2022 as a fresh set of eyes had gone back over all of the available information and done a

recalculation.
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59.

60.

61.

62.

The Tribunal notes that while the Applicant does not agree with the NSA debt calculation
for the debt period, he did not provide any evidence or make any submissions in relation
to the accuracy of the verified earnings provided by his employers or the application of the

legislative formula used.

Having reviewed the evidence before it, the Tribunal finds that the Applicant received
more than his entitlement to NSA during the debt period. Further, having considered the
debt calculation and the supporting evidence provided by the Respondent, the calculation
method as set out above and having cross referenced a sample of the calculations, in the
absence of evidence to the contrary, the Tribunal accepts the debt calculation submitted

by the Respondent.

As such, the Tribunal finds that the Applicant has a NSA debt in relation to the debt period
of $19,235.13.

The Tribunal notes that neither party made any submissions in relation to the recovery fee
of $1,923.50 that was applied to the Applicant’'s NSA debt. For completeness, section
1228B of the Act provides for a 10% penalty to be added to a debt if, among other things,
the debt arose because the person failed to provide information about their earnings from
personal exertion. On the evidence before the Tribunal, it is satisfied that the NSA debt
arose due to the Applicant’s failure to provide information about his earnings and as such,

the Tribunal finds that the recovery fee has been correctly applied.

Consequently, the Tribunal finds that the Applicant has a NSA debt in relation to the debt
period of $21,158.63 (inclusive of a debt recovery charge of $1,923.50), which constitutes

a debt being debt is owed to the Commonwealth.

Is the NSA debt recoverable?

As the Tribunal has found that a NSA debt in relation to the debt period exists, it must

determine whether the debt must be repaid.
It is generally expected that debts to the Commonwealth resulting from overpayments are

recovered. This proposition was expressed by French J in relation to debt recovery in

Secretary, Department of Social Security v Hales [1998] FCA 219 as:
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64.

65.

66.

67.

The taxpayer is entitled to expect that in the ordinary course money paid to people
that they are not entitled to received will be recovered, albeit in a way appropriate
to the circumstances which led to the overpayment and the circumstances of the
persons concerned.

However, there are circumstances where the recovery of debts is either put on hold for a
period of time (written off) or is no longer pursued (waived). Relevant to the Applicant’s
NSA debt, the Respondent may write off, or waive, his NSA debt if the requirements set
out in sections 1236, 1237A or 1237AAD of the Act are met.

Should the Applicant’s NSA debt be written off pursuant to section 1236 of the Act?

Section 1236 of the Act applies in relation to whether the Applicant’s NSA debt for the
debt period should be written off.

Section 1236(1) of the Act provides that subject to section 1236(1A), the Respondent
may, on behalf of the Commonwealth, decide to write off a debt for a stated period or

otherwise.

Section 1236(1A) of the Act allows the Respondent to decide to write off a debt if and only
if:
(a) the debt is irrecoverable at law; or

(b) the debtor has no capacity to repay the debt; or

(c) the debtor’'s whereabouts are unknown after all reasonable efforts have
been made to locate the debtor; or

(d) it is not cost effective for the Commonwealth to take action to recover the
debt.

Section 1236(1B) of the Act provides that for the purposes of section 1236(1A)(a), a debt
is taken to be irrecoverable at law if, and only if:
(b) there is no proof of the debt capable of sustaining legal proceedings for its
recovery; or

(c) the debtor is discharged from bankruptcy and the debt was incurred before
the debtor became bankrupt and was not incurred by fraud; or

(d) the debtor has died leaving no estate or insufficient funds in the debtor’s
estate to repay the debt.
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Section 1236(1C) of the Act provides that for the purposes of section 1236(1A)(b), if a

debt is recoverable by means of:

(a) deductions from the debtor’s social security payment; or

(b) deductions under section 84 of the A New Tax System (Family Assistance)
(Administration) Act 1999; or

(c) setting off under section 84A of that Act;

the debtor is taken to have a capacity to repay the debt unless recovery by those
means would result in the debtor being in severe financial hardship.

The term severe financial hardship is not defined in the Act, however, has been

considered by the Tribunal in a number of cases.

In Re Lumsden and Secretary Department of Social Security [1986] AATA 228, the
Tribunal considered that for financial hardship to be established, a person’s entire

financial position would need to be materially less than the current rate of pension.

In Re Stubbs and Secretary Department of Families Community Services [2003] AATA
729, the Tribunal remarked at [20] that:
...Severe financial hardship, while not implying destitution, goes beyond straitened

financial circumstances and imports a need for the particular case of a person to
include financial suffering of a severe or extreme nature ....

In L v Department of Social Security [1981] AATA 57, the Tribunal stated at [66]:

In summary, | consider that matters relating to the personal financial hardship of
the individual are always relevant in any decision as to write off under subsection
1236(1). Retrospective considerations may occasionally be relevant. The essential
inquiry will always be whether recovery is a feasible proposition, bearing in mind
the financial means and obligations of the individual concerned. Will recovery
cause such personal hardship as to run contrary to the beneficial nature of the
legislation ....

The evidence before the Tribunal is that the Applicant is in receipt of fortnightly payments
of DSP, pension education supplement and possibly rent assistance and that previously,
he has had regular fortnightly withholdings of $20.00 from his DSP. The Applicant has at
all times kept in contact with the Respondent. Further, the Tribunal has found that the
Applicant’s NSA debt for the debt period exists.

The Applicant gave evidence at the Hearing that he was presently homeless and was

living in his vehicle, having lost his rental accommodation in September 2022. The
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76.
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Applicant outlined that he was meeting his expenses, his only asset was his vehicle and
that he had debts of approximately $2,000 to $3,000 owed to family and friends.

The Applicant told the Tribunal that he was about to start a MR course and was hoping to
get a job to drive a bus for at least 10 hours a week once it was finished. When asked how
long he thought he would need to be in a position to start repaying his NSA debt should it
be found that one exists, the Applicant told the Tribunal that he realistically needed six

months to get himself working and sorted out.

The Tribunal requested that the Respondent provide closing submissions following the
Hearing in relation to its views as to whether, given the Applicant’s evidence at Hearing, it
considered it was appropriate for the Applicant’'s NSA debt, should one be found, to be
written off and if so, for what period. In the Respondent’s Closing Submissions dated 14
October 2022, it contended that it is open to the Tribunal on account of the Applicant’s
oral evidence at the hearing to write off the debt for a period of six months on the basis
that continuing deductions for the Applicant’s social security payment will result in the

Applicant being in severe financial hardship.*'

The Tribunal notes that the Applicant contended that any NSA debt was not recoverable
as he was judgment proof. The Applicant provided a printout from the website of
Homeless Law in Practice that deals with the payment of judgment debts under the
Judgement Debt Recovery Act 1984 (Vic).*? The information provided deals with
instances where a person has had a court judgment made against them requiring them to
make a payment and advises as to when collection of the arising debt can be enforced.

This is of no assistance to the Applicant in this present matter.

In the absence of evidence to the contrary, the Tribunal is satisfied that the Applicant’s
NSA debt for the debt period is not irrecoverable at law, that the Applicant’s whereabouts

are known and it is cost effective for the Commonwealth to take action to recover the debt.

The Tribunal has no reason to doubt the evidence given by the Applicant at the Hearing

and confirmed in the submissions he made after the Hearing, that he was presently

41 Respondent’s Closing Submissions, page 3, paragraph 4.10.
42 Exhibit 2, Joint Tribunal Book, A6, Article from Homeless Law in Practice.
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homeless. The evidence outlined by the Applicant at the Hearing indicated that while he
was meeting his everyday expenses and may have had a small amount of money left
over, also outlined that the resources he may need to resecure accommodation and to
continue to survive whilst homeless. The Tribunal considers that the evidence before it
showed a level of financial suffering of a severe or extreme nature and as a result, the

Applicant is experiencing severe financial hardship.

Consequently, based on the evidence before it and the contentions of the Applicant and
Respondent, the Tribunal finds that for the purposes of section 1236(1A)(b) and 1236(1C),
while the Applicant’s NSA debt for the debt period is recoverable by means of deductions
from his social security payments, doing so would result in him being in severe financial

hardship.

As such, the Tribunal is satisfied that the Applicant’'s NSA debt for the debt period should
be written off pursuant to section 1236(1) of the Act for a period of 6 months from the date

of this decision.

Should the Applicant’'s NSA debt be waived due to sole administrative error pursuant to
section 1237A of the Act?

Section 1237A of the Act applies in relation to whether the Applicant’'s NSA debt for the
debt period should be waived due to a sole administrative error having been made by the

Respondent.

Section 1237A of the Act provides that the Respondent must waive the right to recover the
proportion of a debt that is attributable solely to an administrative error made by the
Commonwealth if the debtor received in good faith the payment or payments that gave

rise to that proportion of the debt.

Selway J, in Sekhon v Secretary, Department of Family and Community Services [2003]
FCAFC 190 at paragraph [35] stated:

The ordinary or usual interpretation of the phrase ‘attributable solely to’ is that it
refers to the single or sole cause of the relevant act or event. The word
‘attributable’ means ‘capable of being attributed’. It involves an objective
assessment of causation. The words ‘a debt attributable solely to an administrative
error’ can be paraphrased as meaning that the only cause that objectively can be
ascribed to the relevant debt is an administrative error.
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Relevantly, in Ward and Secretary, Department of Families and Community Services
[2000] AATA 212, Deputy President Forgie held at [47]:
This means that the Secretary’s duty to waive does not extend to those debts
which are afttributable to errors or other factors which are independent of the

Commonwealth’s administrative error. It makes no difference that those other
errors or factors are minor.

The Respondent comprehensively contended that the Applicant’'s NSA debt is not
attributable solely to an administrative error made by the Respondent in circumstances
where the debt arose due to the Applicant’s failure to correctly report his employment
income during the debt period. The Respondent contended that the Applicant’'s NSA debt
in relation to the debt period is not in any part due to administrative error on behalf of the

Respondent.*®

While the Applicant points to a number of administrative errors, he considers that the
Respondent made in relation to withholdings made from his payments or the amounts
garnished from his compensation payment, he also acknowledges that he did not
accurately report his income throughout the debt period. The Applicant contended that his
reporting issues arose due to his personal circumstances and having not been furnished
with payslips from his employers. The Applicant further contended that he thought by
declaring all of his income in his income tax returns and submitting them to the ATO, it

would remedy any failure to report his income to the Respondent.

Based on such evidence, the Tribunal does not accept that the Applicant’'s NSA debt has
arisen due to sole administrative error. The notices sent to the Applicant pursuant to
section 68(2) of the Administration Act clearly set out that Applicant must report his
income and any changes to his circumstances to the Respondent via Centrelink. The
Applicant’s expectation that the lodging of his income tax returns would also in some way
mitigate the NSA debts that had arisen appears to have developed after the debts were

incurred.

43 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, pages 148-
151, paragraphs 4.55-4.72.
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As such, based on the evidence before it, the Tribunal finds that the Applicant's NSA debt
arising during the debt period resulted from his failure to accurately report his income and

as such, did not result from an administrative error, let alone a sole administrative error.

Consequently, the Tribunal finds that the Applicant’'s NSA debt cannot be waived pursuant
to section 1237A of the Act.

Should the Respondent’s NSA debt be waived due to special circumstances pursuant to
sections 1237AAD of the Act?

Section 1237AAD of the Act applies in relation to whether the Applicant’s NSA debt for the

debt period should be waived due to the presence of special circumstances.

Section 1237AAD of the Act provides that the Respondent may waive the right to recover
all or part of a debt if they are satisfied that:
(a) the debt did not result wholly or partly from the debtor or another person
knowingly
(i) making a false statement or a false representation; or

(i) failing or omitting to comply with a provision of this Act, the
Administration
Act or the 1947 Act; and

(b) there are special circumstances (other than financial hardship alone) that
make it desirable to waive; and

(c) it is more appropriate to waive than to write off the debt or part of the debt.

The Act does not provide a definition of “knowingly”, however it has been discussed in
numerous Tribunal decisions. In Re Callaghan and Secretary, Department of Social
Security (1996) 45 ALD 435, it was stated at [48]:

There is nothing in section 1237AAD which suggests that the word “knowingly”
should be given any meaning other than that a person has actual knowledge,
rather than constructive knowledge, that he or she is making a false statement or
representation or that he or she is failing or omitting to comply with a provision of
the Act. That actual knowledge is to be ascertained by reference to the statements
of the person as to his or her actual state of knowledge at the time and to events
surrounding the false statement or the act or omission.

In Re Anderson and Secretary, Department of Families and Community Services (2002)
69 ALD 494, the Tribunal stated at [27]:
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... It is open for the Tribunal to infer that the applicant has actual knowledge of his
obligations under the Act where there are opportunities for that knowledge to be
gained and where there are no obstacles to him acquiring that knowledge. In this
case, the applicant has had the opportunity to gain an understanding of his
obligations under the Act through the provision of advice letters to him from the
respondent. The Tribunal is not aware of any obstacles that would prevent Mr
Anderson from understanding those letters and gaining that knowledge.

In Davy and Secretary, Department of Employment and Workplace Relations [2007]
AATA 1114, Deputy President Forgie referred to her decision in Re Secretary,
Department of Family and Community Services and Jonauskas [2001] AATA 72 at [74]:

... I concluded that 'knowingly' means actually knowing as opposed to the other
two of the three degrees of knowledge. The first of the other two sorts is the sort of
knowledge that comes from deliberately refraining to make enquiries because the
enquiries will lead to answers that are not desired by the enquirer. The second is
constructive knowledge in the sense that the person ought to have known the
specific information or had the means of knowledge.

The Respondent contended that the Applicant knowingly made a false statement and
failed to comply with his obligations during the debt period by incorrectly declaring his

employment income when he was reporting.** The Respondent provided that:*°

4.78 As contended at paragraph 4.68 above, the Applicant plead guilty to two
counts of ‘obtains financial advantage from a Commonwealth entity’ during the
debt period by virtue of his failure to correctly declare his employment income to
the Agency. The Secretary contends that the Applicant’s guilty plea demonstrates
the Applicant had actual knowledge that he made false statements and failed to
comply with the legislative requirements set out in the various notices issued to
him. The Secretary further contends that the Applicant was on notice of his
reporting obligations and the incorrect information about his employment income
being relied upon by the Agency which he failed to correct, as well as a previous
newstart allowance debts which arose for the same reasons thereby indicating the
Applicant was well aware of the requirements.

4.79 In Evans and Secretary, Department of Social Services [2013] AATA 944 at
[16], the Tribunal found that the Applicant had actual knowledge that the
representations made to the Agency throughout the debt period were false by
virtue of the fact that the Applicant had been found guilty of defrauding the
Commonwealth and causing a loss to the Commonwealth entity. It noted in
respect of those offences that the jury were satisfied to the criminal standard that
the Applicant had acted dishonestly. The Secretary contends that the Tribunal
should reach the same finding in the present matter, by virtue of the fact that the

44 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, page 152,
paragraph 4.74.

45 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, pages 152-
153, paragraphs 4.78-4.81.
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Applicant pled guilty to the offences of ‘obtains financial advantage from a
Commonwealth entity’, demonstrating the requisite degree of knowledge.

4.80 The Tribunal has previously found that an Applicant’s mental health condition
do not deter it from making a finding that that an Applicant knowingly made false
representations to the Agency. In Re Bota and Secretary, Department of Family
and Community Services [2003] AATA 246 at [65], the Tribunal considered that
the Applicant was employed throughout the relevant period and noted:

although he stated that his work required little thought or initiative, the
same could be said of completion of fortnightly continuation forms, and in
particular, the question on the form that asks for a ‘yes’ or ‘no’ answer to
the question of whether the applicant did any work in a particular period.
There is no evidence to suggest that the Applicant’s thought processes
were impaired to the extent of being unable to discern whether he had or
had not worked or to recognise a question that required a ‘yes’ or ‘no’
answer.

4.81 The Secretary contends that there is no evidence that the applicant was so
impaired by his mental health conditions so as to not have ‘actual knowledge’ that
he was making a false statement on his fortnightly forms. Consequently, the
Secretary that the Tribunal is precluded from waiving the right to recover all or part
of the debt under section 1237AAD in circumstances where the Applicant
knowingly made a false statement and failed to comply with the legislative
requirements under the Act.

The Applicant’s evidence indicates that he knowingly made a false statement or false
representation and failed to provide income information as he stated that he did not report
the information accurately as he was not provided with payslips and during the time in
question, was dealing with extremely difficult personal circumstances. In situations where
such circumstances lead to small discrepancies between the amounts of income reported
compared to income earned and received, a person may be considered not to have
knowingly made a false statement or false representation. However, in the present
instance, the difference between the income earned during the debt period and that
reported is some $54,314.56. Further, the Applicant was provided with a large number of

notices from the Respondent during the debt period outlining his reporting requirements.

While the Applicant has told the Tribunal that he is seeking to undertake further litigation
in relation to the 2016 court proceedings, it does not change the fact that he did plead
guilty to the offences with which he was charged and demonstrated that at that time, he
acknowledged that he had knowingly received Commonwealth benefits he was not

entitled to.

PAGE 26 OF 31



99.

100.

101.

102.

103.

While the Tribunal acknowledges the Applicant’s personal difficulties and the medical
evidence before it, it agrees with the Respondent that there is no evidence before it that
indicates the Applicant was so impaired by his mental health conditions so as to not have
actual knowledge that he was making false statements when undertaking his fortnightly

reporting.

Consequently, the Tribunal is satisfied that the Applicant’s NSA debt in relation to the debt
period resulted at least partly from the Applicant knowingly making a false statement and
failing to comply with the legislative requirements under the Act. As such, in accordance
with section 1237AAD(a) of the Act, the Tribunal is unable to waive the right to recover all

or part of the Applicant’s NSA debt in relation to the debt period.

For completeness, the Tribunal has also considered whether special circumstances exist
(other than financial hardship alone) that make it desirable to waive the Applicant’'s NSA
debt. The Act does not provide a definition of special circumstances, however the general
proposition established by relevant Federal Court decisions make it clear that special

means something different from the usual or ordinary.

In Re Beadle and Director-General of Social Security (1984) 6 ALD 1, the Tribunal held at
paragraph 3:

An expression such as “special circumstances” is by its very nature incapable of
precise or exhaustive definition. The qualifying adjective looks to circumstances
that are unusual, uncommon or exceptional. Whether circumstances answer any of
these descriptions must depend upon the context in which they occur. For it is the
context which allows one to say that the circumstances in one case are markedly
different from the usual run of cases. This is not to say that the circumstances
must be unique but they must have a particular quality of unusualness that permits
them to be described as special.

In Re Ivovic and Director-General of Social Services [1981] AATA 57, the Tribunal stated:

Whilst it would be unwise, if not impossible, to attempt to lay down any precise
delineation of what may amount to “special circumstances” ...., the use of the word
“special” is, we think, intended to allow the decision-maker the fullest opportunity to

46 Groth v Secretary, Department of Social Security [1995] FCA 1708; (1995) 40 ALD 541, at 545 per Kiefel
J; Secretary of the Department of Families, Housing, Community Services and Indigenous Affairs v Jones
(2012) 89 ATR 267; [2012] FCA 639, at [51]; Boscolo v Secretary, Dept of Social Security [1999] FCA
106; (1999) 90 FCR 531, at [18]; Barker J in Kazmierczak v Secretary, Department of Families, Housing,
Community Services and Indigenous Affairs [2010] FCA 1084, at [37].
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consider the particular circumstances of each case ... In the exercise of the
discretion ...., the decision-maker must have regard to whether, by exercising the
discretion in a particular case, he will be achieving or frustrating ends or objects
which are conformable with the scope and purpose of the .... Act.

The Applicant has sought that his NSA debt for the debt period be waived due to special
circumstances on the grounds of his personal circumstances, inability to repay the debt
and health conditions. In particular, the added distress that homelessness and being part

of the Robodebt class action have caused him amount to special circumstances.

The Respondent contended that special circumstances are not present. The Respondent
submitted that the Applicant has not provided evidence which indicates that his mental
health condition is more severe than that of other social security recipients who have
incurred debts and noted that in any event, it is not altogether uncommon for social
security recipients (particularly those on DSP) to have mental health conditions. Further,
the Respondent contended that in the circumstances where the Applicant has had the
benefit of the payments but not the entitlement, there is no injustice in requiring him to

repay the debt.#

The Tribunal notes that while the Applicant raised concerns in relation to his ability to pay
the NSA debt, he does receive the DSP together with other relevant social security
benefits. There is nothing before the Tribunal to indicate that there is an apparent or
immediate reason that such social security benefits will not continue to be paid. Further,
based on the Applicant’s evidence, there is no evidence before the Tribunal that indicates
in the medium to long term, he will not be able to repay the NSA debt through
withholdings from his DSP or that doing so would cause some out of the ordinary financial
hardship. As such, it is not more appropriate to waive the Applicant’'s NSA debt than to

write it off for a period of time.

While the Tribunal acknowledges the Applicant’s dissatisfaction with the Respondent and
how they have managed his NSA debt, that of itself does not constitute a special
circumstance. Dissatisfaction with the Respondent and how it administers the social

security system is not an uncommon or unusual situation among social security recipients.

47 Exhibit 2, Joint Tribunal Book, R6, Respondent’s Statement of Facts, Issues and Contentions, pages 20-
22, paragraphs 4.82-4.100.
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The Tribunal does not doubt that the personal circumstances of the Applicant during the
debt period were extremely difficult or that the Applicant’s health has deteriorated given
the events that have occurred since that period. While the Tribunal sympathises with the
Applicant and in no way intends to trivialise his past and present personal and health
circumstances, there is no evidence before it that indicates his circumstances, whilst
special to him, are unusual, uncommon or exceptional when compared to other social
security recipients who have incurred debts or that there is any injustice in requiring him to

repay the debt.

As such, based on the evidence before it, the Tribunal is not satisfied that, for the
purposes of section 1237AD(b) and (c) of the Act, special circumstances exist that make it
desirable to waive the Applicant’'s NSA debt in relation to the debt period or that make it

more appropriate to waive the debt rather than write it off.

Consequently, the Tribunal finds that the Applicant’'s NSA debt in relation to the debt

period cannot be waived pursuant to section 1237AAD of the Act.

DECISION

For the reasons set out above, the Tribunal finds that:

(a) the Applicant was paid more than his correct amount of Newstart Allowance for the
period 7 August 2009 to 6 June 2013; and

(b) the overpayment results in a debt of $21,158.63 (inclusive of a debt recovery fee of
$1,923.50) being owed to the Commonwealth; and

(c) the Applicant’s NSA debt is to be written off pursuant to section 1236 of the Act for

a period of 6 months from the date of this decision; and

(d) there is no basis upon which the Applicant’s NSA debt should be waived pursuant
to sections 1237A or 1237AAD of the Act;

(e) the Applicant’'s NSA debt is recoverable in full.
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112.  Consequently, the Tribunal varies the decision under review* to the extent that the
Applicant’s Newstart Allowance debt is written off for a period of 6 months from the date of

this decision. The decision under review is otherwise affirmed.

48 Being the decision of the SSCSD as varied by the Respondent pursuant to section 182 of the
Administration Act on 16 September 2022 to raise and recover a NSA debt of $21,158.23 (inclusive of
$1,923.50 recovery fee) for the period of 7 August 2009 to 6 June 2013.
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REASONS FOR DECISION

Member P Ranson
INTRODUCTION

1. Miss Lauren Wilson has one child, a son, from a previous relationship. She was in
receipt of Parenting Payment Single (PPS) from the 2013 to 2019. That brought
with it the obligation for her to report the gross amount of her ordinary income on a

regular basis.

2. Miss Wilson rightly pointed out on numerous occasions she did report her earnings
whenever changes occurred and believes she did so accurately other than on a
limited number of occasions. That she reported to Centrelink is not in dispute.
Unfortunately for Miss Wilson, she consistently under reported her fortnightly
earnings. She thought Centrelink would detect any errors in her reporting once she
lodged her annual income tax return each year. For PPS purposes, there is no
annual reconciliation of adjusted taxable income as occurs with some other

benefits and so her under reporting was not detected for many years.

3. Given her answers at the hearing, it is possible Miss Wilson reported net earnings
(after tax) rather than gross earnings (before tax). No one is suggesting the
amounts she reported were deliberately incorrect and Centrelink concedes she
accepted the payments in good faith. However, Centrelink’s records show she
regularly underreported her earnings for PPS purposes. Why it took Centrelink
seven years to discover this underreporting is both regrettable and unexplained

although this case does not turn on that delay.

4. In any event, Miss Wilson has a debt due to the Commonwealth of $27,163.40,
which she is currently repaying at the rate of $15 per fortnight by way of deduction
from her Family Tax Benefit (FTB). Miss Wilson was adamant she was a party to
the so-called Robodebt class action, which she was, however her circumstances
precluded her from participating in the settlement. As Miss Wilson concedes she
may have made some reporting errors, errors by Centrelink (if any) are not solely
by them. She says even if she did make errors, the debt could be no more than
$5,000, although she had no explanation of how she arrived at that amount, nor

why she says the amount calculated by Centrelink is incorrect.
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5. When a Centrelink recipient is overpaid a benefit, the amount of the overpayment
is automatically a debt due to the Commonwealth. Miss Wilson claims negligence
by Centrelink caused the debt because they took seven years to discover the
underreporting of her earnings and have several times changed the amount of the
debt. She also said many times she is a single mother who suffers from
Posttraumatic Stress Disorder (PTSD) and anxiety, and for all those reasons the
debt should be waived. All PPS recipients are single parents and there are
circumstances where such a debt can be waived or written off however the

circumstances of Miss Wilson do not warrant that.

6. The issues in this case are:
(a) Did Miss Wilson report the correct amount of fortnightly gross income?
(b) Was she overpaid PPS during the 2014 to 2019 financial years?
(c) Is the Robodebt class action relevant to this case?

(d) Are there any grounds for the debt to be waived or written off?

7. For the following reasons, the decision under review is varied, such that Ms Wilson
has a recoverable debt due to the Commonwealth of $27,108.02 for the period 5
September 2013 to 19 June 2019, and the Secretary is requested to consider the

health circumstances of Miss Wilson in negotiating repayment by instalments.

BACKGROUND

8. The parties in this case are:
Applicant Miss Lauren Wilson (Miss Wilson)
Respondent Secretary, Department of Social Services

(the Secretary)
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10.

11.

On 24 January 2020, the Social Services and Child Support Division (SSCSD) of
the Administrative Appeals Tribunal (AAT) affirmed a decision of the then
Department of Human Services, now known as Services Australia, to raise and
recover a PPS debt of $31,296.10 against Miss Wilson for the period 18 October
2012 to 8 May 2019 (AAT1). Resulting from AAT1, the debt was recalculated to
$28,095.88 for the period 5 September 2013 to 19 June 2019 and later still
reduced to $27,163.40 for the period 19 September 2013 to 19 June 2019."

The post-hearing submission from the Secretary (Exhibit 6) identified a minor
adjustment of $55.38 in Miss Wilson’s favour being underpayment arrears for the
fortnight of 5 September 2013 to 18 September 2013. This decision then deals
with a debt of $27,108.02 ($27,163.40 less $55.38), for the debt period of 5
September 2013 to 19 June 2019 (the Debt Period), which incorporates the
underpayment of $55.38 identified by the Secretary.

The hearing was held on 14 October 2022 and conducted by MS Teams video (the
Hearing). Miss Wilson attended and gave affirmed evidence. Mr Karwan Eskerie

(Mr Eskerie), Solicitor attended the Hearing by video representing the Secretary.

WHAT EVIDENCE WAS BEFORE THE TRIBUNAL?

12.

Prior to the Hearing, all parties were provided with an Exhibit List showing Exhibits
1 to 4 and Exhibit 5 was added at the Hearing. A post-hearing submission received
from the Respondent has been included as Exhibit 6 and was provided to Miss

Wilson. The following documents were admitted into evidence:

Number Description

Exhibit 1 T Documents (T1 to T28) in four volumes.

Exhibit 2 Supplementary T Documents (ST1 to ST24, pages 1 to 627)

Secretary’s Statement of Facts, Issues and Contentions dated 3
June 2022

Exhibit 3

" Exhibit 2, ST19, Debt Multical - $27,163.40 for period 19/09/2013 — 19/06/2019.

PAGE 5 OF 21



Number Description

Exhibit 4 Applicant’s correspondence with local MP
Exhibit 5 Bundle of e-mails received by the Tribunal from the Applicant in the
xhibi

days before the Hearing.
Post-hearing submission from the Respondent concerning the

Exhibit 6 status of the Applicant in the Robodebt scheme class action, and
the debt calculation recalibrated into financial years.

13. In the days prior to the Hearing, Miss Wilson forwarded several e-mails to the

Tribunal and copied the Respondent. These e-mails are included as Exhibit 5 and

were duplicates of documents already contained in Exhibits 1 and 2.

14. The Tribunal notes Miss Wilson provided no evidence or submissions in support of
her case other than a series of e-mails, such as Exhibit 5, and she provided no

post-hearing submissions or a reply to Exhibit 6.

15. The Tribunal contacted Miss Wilson a week before the hearing to enquire if she
had copies of the documents provided by the Secretary. She replied they would be
in her e-mails. She was asked to reread the Secretary’s statement of facts issues
and contentions and she replied she was not a lawyer or an accountant. The
Tribunal is satisfied all possible steps have been taken to ensure Miss Wilson had
possession of all the exhibits and time to review and refute them or otherwise if
she wished to do so and was afforded all necessary procedural fairness in this

case.

16. The Tribunal has considered all the material supplied to it and the oral evidence of
Miss Wilson at the Hearing. Not all the evidence is referred to at length, or at all, in
this decision record. That does not mean it has not been considered in determining
the outcome. It is sometimes unnecessary to canvass all aspects, arguments, and

history of a case in a decision record.?

2 Applicant WAEE v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 236 FCR 593;
[2003] FCAFC 184, [46]
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THE LAW

17.

18.

19.

20.

Exhibit 3 sets out in detail the law which is relevant to this case with which the
Tribunal concurs. As a copy of all exhibits and their attachments were provided to
Miss Wilson prior to the Hearing that law will not be reproduced in detail in this
decision other than to confirm the relevant legislation is contained in the Social
Security Act 1991 (Cth) (the Act) and the Social Security (Administration) Act 1999
(Cth) (the Administration Act).

Exhibit 3 also refers to the Social Security Guide (the Guide).® The Tribunal notes
where a general policy exists to guide the decision maker in exercising its powers,
the Tribunal:

“will ordinarily apply that policy in reviewing the decision, unless the policy is unlawful or
unless its application tends to produce an unjust decision ... cogent reasons will have to
be shown against its application”.

The Tribunal considers there are no pressing reasons to depart from the policy
outlined in the Guide. To the extent the Tribunal has considered policy in this case,
it has not applied it inflexibly and has only considered it to the extent the Guide is
consistent with the requirements as set out in the legislation as it would be an error
of law for the Tribunal to state it must (emphasis added) follow what policy says

concerning the scope or meaning of a provision in the Act or Regulations.

In Exhibit 3, the Secretary points out some of the relevant provisions of the Act and
Administration Act have been amended since 2019 and as such, the versions of
both Acts, as they were at the relevant time, apply in this case, rather than the

current versions of those Acts.®

3 See Guides to Social Policy Law, Child Support Guide, Version 4.57, released 1 July 2021

4 Drake and Minister for Immigration and Ethnic Affairs (No 2) (1979) 2 ALD 634; [1979] AATA 179, 645
(Brennan J).

5 Exhibit 3, Secretary’s Statement of Facts & Contentions dated June 2022, [34].
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THE FACTS

Did Miss Wilson report the correct amount of her fortnightly gross income?

21.

22.

23.

24.

25.

Other than Exhibit 5, Miss Wilson provided no written evidence in support of her
case. As discussed above, in making this decision the Tribunal relies on exhibits 1

to 6 and the oral evidence of Miss Wilson.

PPS is calculated daily based on ordinary income, which includes gross income
from employment, such as salary and wages.® Gross income is the amount before
PAYG tax is deducted. It excludes maintenance income and exempt lump sums all
of which are defined in the legislation. Ordinary income for PPS is neither taxable
income nor adjusted taxable income as used in the calculation of other benefits
and there is no annual reconciliation of earnings as occurs with other benefits.”

The onus is on the recipient to correctly report their gross income.

The Act defines an instalment period as the period determined by the Secretary.
Generally, social security periodic payments are paid in arrears and by instalments

not exceeding 14 days.?

A person’s pay period with their employer may not and often don’t directly align
with an instalment period for social security purposes. Where pay periods and
instalment periods do not align the Act has to identify when the income is earned,

derived, or received in each instalment period.

Once it is satisfied a person had earned, derived, or received an amount of
employment income during the whole or a part of a particular instalment period,
s 1073B of the Act provides the person is deemed to have earned, derived, or
received an amount of employment income on each day in that instalment period,
worked out by dividing the total amount of employment income by the number of

days in the instalment period.

6 Income Tax Assessment Act 1997 (Cth) s 6-5 (‘ITAA 1997’).
7 See, e.g. Family Tax Benefit.
8 Administration Act s 43.
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26.

27.

28.

29.

Exhibit 3 identifies where Miss Wilson was employed during that period as follows:

Employer From To

MyStyle Homes 4 September 2013 12 May 2016
Mr Rentals Cairns 16 May 2016 20 May 2016
Cairns & Cape Electrical 1 June 2016 12 July 2018
LDI Constructions Civil Pty Ltd 24 July 2018 21 December 2018
HC Building and Construction 7 January 2019 4 August 2019

Where a payslip does not indicate the hours worked on a given day during the pay
period, and instead shows the total hours worked for the whole of the pay period,
the Act deems that income to be earned, derived, or received, whichever occurs
first, on each day in that instalment period by dividing the total amount by the

number of days in the instalment period.®

Where a payslip identifies the days and hours worked, the income for those days is
earned or derived in the instalment period in which those days fall. Absent
identification of the days worked the income is deemed received in the instalment
period in which the pay date occurs. Based on the payslips provided by the
Secretary who obtained them from the employers concerned, the income has been

assessed as follows:

Employer Basis applied
MyStyle Homes Daily earnings
Mr Rental Cairns Daily earnings
Cairns Cape Electrical (Vyner Pty Ltd) Income received
Brooks Build Income received
LDI Constructions Daily earnings
HC Building and Construction Daily earnings

Miss Wilson received PPS from 5 November 2011 to 18 July 2019 with some
periods of suspension when her ordinary income exceeded the relevant threshold.
The Secretary issued letters and statements to her throughout that period
reminding her to report the name of her employer and her gross employment

income. She was also reminded to advise of any changes in employment.

% Act's 1073B.
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30. There is no dispute Miss Wilson regularly reported her earnings to Centrelink
during the 2014 to 2019 financial years. The Secretary acknowledges this, for
example, in Exhibit 3 at paragraph 86. Her employer payslips show the pay
periods do not directly align with the instalment period for social security
purposes.'® The issue though is whether the amounts reported were the income

required to be reported.

31. Exhibit 6 sets out the information on which the Debt has been calculated as
follows: "

Financial Actual Reported Under

year earnings earnings repo.rted

earnings
2013/2014 34,846 26,440 8,406
2014/2015 47,500 30,000 17,500
2015/2016 45,413 28,291 17,122
2016/2017 48,041 36,370 11,671
2017/2018 46,852 36,328 10,524
2018/2019 55,009 45,862 9,147

32. By employer, the difference in the amounts earned, derived, and received by Miss
Wilson compared with the amounts declared by her over the relevant period as

shown on Exhibit 6 are as follows:

Employer Declared Actual Difference
MyStyle Homes 83,814 126,195 42,381
Mr Rental Cairns 0 811 811
Brookes Build 65,324 77,222 11,898
Cairns Cape and Electrical 17,723 27,419 9,696
LDI Constructions 20,417 22,211 1,795
HC Building & Constructions 16,863 23,808 6,945
Totals $204,141 $277,666 $73,526

33. The important point to take from the above schedule is the consistent

underreporting of gross employment income in all years in question with amounts

10 Exhibit 1, T9 and T10.
" Exhibit 6, Respondent’s Further Submissions dated 4 November 2022, [3.2] and [3.8].
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34.

35.

over $10,000 in all but two years. A certain outcome of this underreporting of gross
income by Miss Wilson is overpayment of her PPS benefits, which results in a debt

due to the Commonwealth as has occurred in this case.

At the hearing, and following receipt of Exhibit 6 from the Secretary, Miss Wilson
was invited to make submissions in support of her case. She made no such
submissions. At the hearing she conceded she may have misreported a few times
and as such the debt would be no greater than $5,000 yet she could provide no
basis for that estimate. She was also asked to identify errors in the Secretary’s

calculation. She declined saying she was not a lawyer or an accountant.

The Tribunal finds Ms Wilson underreported her gross income for PPS purposes
during the Debt Period because of the substantial differences between the

amounts reported by her and the gross employment income recorded on employer

payslips.

Was she overpaid PPS during the Debt Period?

36.

37.

At the request of the Tribunal, the Secretary recalibrated the detailed calculations
of Miss Wilson’s entitlement to PPS on a financial year basis for 2014 to 2019."2
The schedule for each financial year shows the individual employers, and the
declared income and updated income for each. Updated income has been
calculated from payslips provided by each employer. The Tribunal notes the
declared income in FY2014, which for the purpose of this case was solely from
MyStyle Homes, is $27,288 as opposed to $26,440 as shown in Exhibit 6 at
paragraph 3.8. This difference is in favour of Miss Wilson and this decision does

not turn on that difference.

The Tribunal conducted random testing of the amounts shown as ‘Updated
Income’ on Attachment C to Exhibit 6. This is the amount of gross employment
income derived from the various employers during the Debt Period. The purpose of

the testing was to satisfy the Tribunal the calculation was correctly based on the

12 Exhibit 6, Respondent’s Further Submissions dated 4 November 2022, annexure C.
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38.

gross income shown on the payslips to the Debt Schedule. No discrepancies were

discovered in this testing.

Miss Wilson rightly queried the changing amount of the Debt over time and how

the amount could be credible when it had changed so many times. The history of

the debt amount is set out below:

Date Amount Period Basis
24-07-2019  $24,897.98 05-11-2012to  Original calculation of the Debt using
21-06-2017 employment income information
provided by the ATO (T8, p76).
12-08-2019 $30,432.52 05-11-2012to  Revised calculation of the Debt
08-06-2019 following receipt of some payslips
from Miss Wilson (T13, p266).
04-10-2019  $31,296.10 18-10-2012to  Revised calculation incorporating
08-05-2019 bank statements provided by Miss
Wilson. Later upheld by an ARO
(T20, p575). This amount was the
subject of the AAT1 decision on 24
January 2020.
16-04-2020 $33,368.73 18-10-2012to  Revised calculation incorporating
19-06-2019 payroll information provided by LDI
Construction, HC Building and
Construction and Mr Rentals Cairns
(ST5, p99)
28-01-2021 $28,095.88 05-09-2013to  Revised calculation following the first
19-09-2019 review in the AAT. This calculation
only relies on employment income
provided by Miss Wilson’s employers
and excludes earnings shown on her
bank statements (ST20, p560).
09-03-2022  $27,163.40 19-09-2013to  Revised calculation based on payslip
19-06-2019 information from all six employers
(ST19 & ST20) (Exhibit 3, para 62).
04-11-2022 $27,108.02 05-09-2013to  Revised calculation following

19-06-2019

recalibration of the debt schedules on
a financial year basis (see Exhibit 6).
Incorporates $55.38 underpayment
arrears.
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39.

40.

41.

42.

At the hearing, Mr Eskerie explained the calculation of Miss Wilson’s PPS
entittements changed over time as further and better information became
available. It began incorrectly based only on gross annual income provided by the
ATO, which may have been the reason Miss Wilson was originally thought to be
part of the Robodebt class action. Various calculations of the debt included income
shown on Miss Wilson’s bank statements, which were later disregarded. The
Secretary says the final calculation made in March 2022 is based on the best
information available to it being the payslips from the six businesses which
employed Miss Wilson during the Debt Period showing her gross employment
income and the calculation methodology contained in the Act and the

Administration Act.

Included in Exhibit 5 is a copy of a letter dated 30 March 2021 from Townsville
Community Law to Miss Wilson. In that letter under the heading of ‘Debt

recalculation’ the author Ms Fiona Spencer says:

‘With respect to recalculating the debt, we advise we do not have the resources to
do a manual recalculation of the debt on your behalf. Should you consider there is
an error in calculations, you may wish to engage an accountant to recalculate the
debt, or alternatively request the AAT recalculate the debt (in the event you choose
to proceed). You would need to provide some evidence to the AAT that indicates

the debt has not been calculated correctly.’

Miss Wilson was asked at the hearing if she could identify any errors in the final
calculation of the debt consistent with the advice she received from Ms Spencer in
her letter of 30 March 2021 as shown in the last sentence in the above quote. She
repeated she was not a lawyer or an accountant and so didn’t have the skill to
check the calculation herself nor could she afford to pay for it to be independently

checked.

The debt has been calculated on an instalment period to instalment period basis,
having regard to all of the payslips provided by Miss Wilson’s employers during the
Debt Period. Absent any submissions by Miss Wilson identifying an error in the
calculations made by the Secretary, there is no evidence before the Tribunal to

indicate the final calculation of the debt, viz, $27,108.02 is incorrect.
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43.

44.

How an overpayment of a social security benefit occurs is irrelevant in determining
whether a debt to the Commonwealth exists pursuant to s 1223(1) of the Act.
When a recipient of a social security benefit receives payments more than they are

entitled to, the excess is a debt due to the Commonwealth."®

The Tribunal finds Ms Wilson received overpaid PPS of $27,108.02 for the period
5 September 2013 to 19 June 2019 and this amount is a debt due to the
Commonwealth because she consistently underreported her gross employment
income and there is no evidence before the Tribunal to indicate the amount has

not been correctly calculated.™

Is the Robodebt class action relevant to this decision?

45.

46.

47.

Miss Wilson said Centrelink wrote to her to advise she was part of the Robodebt

class action, and so she was adamant she was. In her evidence she said:

MS WILSON: Yes, | was part of the class action. | forwarded you the documentation from
that.

MEMBER: So, did you get a settlement?

MS WILSON: No, | haven’t had any correspondence from Centrelink in regards to it.

The Tribunal does not doubt she received such a letter because in Exhibit 6 the
Secretary provided a copy of a letter dated 4 November 2021 sent to Miss Wilson
advising the outcome of her participation in that class action, which means she had
received correspondence from Centrelink despite her saying she didn’t. The letter
is listed as annexure A and confirms she was a member of that class action, and

she was not eligible for a settlement payment.

The reason given for her ineligibility for a settlement payment is stated as:

‘This debt used averaged Australian Taxation Office (ATO) income information.
The amount repaid was less than what was owed after the debt was recalculated

using verified income information.’

13 Act s 1223(1).
4 Administration Act s 72(1).
5 Transcript, p 18, lines 4-10.
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48.

49.

In her e-mail dated 5 March 2022 to federal MP the Hon Warren Entsch, Miss
Wilson acknowledges she was not part of the Robodebt class action because she
says: ‘Upon settlement of the Class Action my case was noted as not being a class
action case.”'® Again this is evidence Miss Wilson did receive correspondence from
Centrelink advising her she was not part of the Robodebt settlement, despite her

saying she didn't.

Miss Wilson’s involvement in the Robodebt class action is not relevant to and does

not affect the matters to be decided in this case.

Are there any grounds for the debt to be written off or waived?

Write off

50.

51.

The Secretary can write off a debt, meaning delay its recovery, for a stated period

in certain circumstances.'” Those circumstances include:
(a) The debt is not recoverable at law

(b) The debtor has no capacity to repay the debt

(c) The debtor’s whereabouts are unknown, or

(d) It is not cost effective for the Commonwealth to recover the debt.

There is no suggestion the debt cannot be recovered from future entitiements of
Ms Wilson to other social security benefits, as occurs now with deductions from
her Family Tax Benefit (FTB),"”® or future income tax refunds. Ms Wilson’s
whereabouts are known, and it can be cost effective for the Commonwealth to

recover the debt by instalments.

16 E-mail exchanges between Miss Wilson and the offices of federal MPs the Hon Warren Entsch and the Hon
Bob Katter forwarded to the Tribunal on 13 April 2022.

17 Act s 1236(1A).
'8 Exhibit 3, Secretary’s Statement of Facts & Contentions dated June 2022, [32].
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52.

53.

The Secretary asserts Miss Wilson had estimated taxable income of $90,000 for
FY2022 and adjusted taxable income of $60,734 for FY2021." Miss Wilson has
not challenged this. Severe financial hardship can be considered in deciding
whether to recover a debt. However, Miss Wilson is employed, and the Secretary
is currently accepting repayment by modest instalments from her entitlement to

FTB, which indicates repayment will not cause her severe financial hardship.

Given the findings above, the Tribunal is satisfied there are no grounds to write off
the debt for any period because it is recoverable, and Miss Wilson can negotiate

repayment by instalments.

Waiver

54.

55.

56.

Ms Wilson asserts she should not have to repay the debt because she is a single
mother and suffers from PTSD. This would require the debt waiver provisions of
the Act apply. For the purposes of this decision, there are two circumstances

where waiver might apply.

Firstly, the Secretary must waive the right to recover the proportion of a debt that is
attributable solely to an administrative error made by the Commonwealth if the
debtor received in good faith the payment or payments that gave rise to that
proportion of the debt. This Subsection does not allow waiver of a part of a debt
that was caused partly by administrative error and partly by one or more other
factors (such as error by the debtor).?° Solely means the error must have been

caused only by the Commonwealth and by no other party.

Secondly, the Secretary may also waive the right to recover all or part of a debt if
the Secretary is satisfied the debt did not result wholly or partly from the debtor or
another person knowingly making a false statement or a false representation or
failing or omitting to comply with a provision of the Act, the Administration Act or

the 1947 Act. There must be special circumstances (other than financial hardship

19 Exhibit 3 Secretary’s Statement of Facts & Contentions dated June 2022, [73].
20 Act's 1237(A).
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alone) that make it desirable to waive the debt, and it is more appropriate to waive
than to write off the debt or part of the debt.?!

57.  As already discussed, the main issue in this case is the error by Miss Wilson in the
amounts of gross income she reported over a seven-year period. She may have
been reporting net income rather than gross income as the following exchange at
the hearing demonstrates:

MEMBER: Okay. Let me ask another one [question] that will seem very silly to you but let
me ask it anyway. What is the difference between gross and net pay?

MS WILSON: So, over the years, the more administration work | have done, | have gone
into learning about bookkeeping and contract administration, et cetera, et cetera. So gross
earnings is — my understanding — what you take home.

MEMBER: Well, if that is so, what is net pay?
MS WILSON: Net pay is the total amount what you receive. Before tax.

MEMBER: Okay. All right. Let me suggest to you that it’s actually the other way around.
Gross pay is before tax. Net pay is after tax.

MS WILSON: Well, there you go.

MEMBER: So, given that confusion — and easily done — is it conceivable in your mind that
when you were reporting some of your earnings, you may have incorrectly reported your
net pay being after tax rather than your gross pay being before tax?

MS WILSON: Well yes, it could have been that.??

58. Exhibit 3 shows Centrelink wrote to Miss Wilson on many occasions specifying she
was to report her gross income. Nonetheless, the Secretary accepts Miss Wilson

accepted the PPS payments she received in good faith.?

59. To make a finding of sole administrative error by Centrelink in this case is
precluded because the overpayments arose from the underreporting of her income
by Miss Wilson, which she partially acknowledges, and not by any error by

Centrelink. The following quote from the hearing demonstrates this:

MS WILSON: | already stated before there is the possibility on the times when | have had,
like, holidays and you have to report early and things like that, that that could be where |
have made discrepancies in what I've reported. But | certainly don’t believe | owe
$27,000.%4

21 Act's 1237AAD.

22 Transcript, p 40, lines 9-31.

23 Exhibit 3, Secretary’s Statement of Facts & Contentions dated June 2022, [78].
24 Transcript, p 41, lines 5-8.
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60.

61.

62.

63.

64.

Miss Wilson says the seven-year delay in discovering the overpayments coupled
with the many different calculations of the debt means the error was all by
Centrelink. The Tribunal has already explained above why the calculation of the
debt changed many times as further and better information was provided. Whilst a
seven-year delay in discovering the errors in reporting by Miss Wilson may
suggest poor administration by Centrelink and is regrettable, it is not an error by
Centrelink. The only error was by Miss Wilson in consistently underreporting her

gross income from employment.

Given the findings above, the Tribunal is satisfied there has been no administrative
error by the Commonwealth and the errors which gave rise to the debt are solely
those of Miss Wilson because at the Hearing she admitted she misreported her
income on some occasions and every year in question her reported gross income
was significantly less than her actual gross income so as to preclude inadvertence

on her part.

The Secretary accepts Miss Wilson did not knowingly fail or omit to comply with
her notification obligations because she was regularly reporting her earnings, albeit
incorrectly.?® That leaves special circumstances as a possible ground for the debt
to be waived. To be special, the circumstances of Miss Wilson must be unusual,
uncommon, or exceptional. She says her diagnosed PTSD and anxiety plus being

a single mother amount to special circumstances.

Miss Wilson provided a medical certificate dated 12 January 2020 from Dr Susan

Fernandes which states:2®

‘Miss Lauren Wilson has PTSD [Post-traumatic stress disorder] and Anxiety. This

certificate has been issued at the consent of the patient.’

The Tribunal and the Secretary accept Miss Wilson has been diagnosed with
PTSD and anxiety, which is very unfortunate, and no doubt would be considered

by the Secretary in negotiating repayment of the debt by instalments.

25 Exhibit 3, Secretary’s Statement of Facts & Contentions dated June 2022, [86].
26 Exhibit 2, ST23, Medical certificate dated 12 January 2020, 567.
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65.

66.

67.

68.

The state of her health was commented on further by Dr Rohit Goel on 9 October

2022 who provided a medical certificate which states:

Miss Lauren Wilson has been a patient of mine since 2018 and states that she has
been under considerable stress due to her ongoing issues with Centrelink and
issues around repayment. She was referred to a psychologist by myself and a

colleague in 2018.%7

Whilst this certificate is current at the time of this decision, it mentions a referral to
a psychologist in 2018. As the debt arose during the period 5 September 2013 to
19 June 2019, most of the debt arose in period before the diagnosis of PTSD.
Further, the letter from Dr Goel advises self-reporting by Miss Wilson of her stress
rather than a diagnosis of her condition by a suitably qualified medical practitioner,
such as a psychiatrist or clinical psychologist. In her evidence at the hearing, Miss

Wilson confirms the diagnosis of her PTSD was in 2018:

MEMBER: Well, let’s pick up on those points. You've said there’s no consideration of your
mental health issues. When were you first diagnosed with PTSD?

MS WILSON: In 2018.28

Many people suffer from PTSD and anxiety and continue to function in society as
does Miss Wilson, who has regular employment, lives independently and cares for
her son as a sole parent. These medical conditions do not in and of themselves

amount to special circumstances for the purpose of debt waiver.

Given the findings above, the Tribunal is satisfied there are no special

circumstances in this case which would warrant waiver of the debt.

CONCLUSION

69.

Regrettably, Miss Wilson failed to engage in any serious way in these proceedings

rather continuously protesting the apparent injustice of the debt.

27 Exhibit 5.
28 Transcript, p 38, lines 43-47.
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70.

71.

72.

73.

74.

The Tribunal contacted her ahead of the hearing to ensure she had the relevant
documents and at least had read Exhibit 3. She agreed she had the documents

and wouldn’t read them because she was not a lawyer or accountant.

She asserted more than once in the hearing she was part of the Robodebt class
action, which the Secretary confirmed in Exhibit 6 she had been and was advised
a year ago she was not entitled to a settlement. Miss Wilson knew at the hearing
she would not be receiving a settlement payment from the Robodebt class action.
In any event, her involvement in the Robodebt class action is not relevant to this

case.

Townsville Community Law advised her in March 2021 she would need to provide
some evidence to the Tribunal to indicate the debt has not been calculated
correctly. She didn’t do so reverting instead to her stated position of not being a
lawyer or accountant as though that somehow precluded her from making any

such submission.

Her only rationale for the debt being waived is she is a single mother who suffers
from PTSD and anxiety. Those medical conditions, which the Secretary and the
Tribunal accept are real, have not stopped her from obtaining well paid
employment including most recently, living independently, and caring for her son

as a single parent.

As this decision has clearly shown, Miss Wilson did not accurately report her

employment income and she was overpaid PPS as a result.

DECISION

75.

The decision under review is varied, such that Ms Wilson has a recoverable debt
due to the Commonwealth of $27,108.02 for the period 5 September 2013 to 19
June 2019, and the Secretary is requested to consider the health circumstances of

Miss Wilson in negotiating repayment by instalments.
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OFFICIAL.: Sensitive, Legal Privilege

This document contains legal advice and may be subject to legal professional privilege. Unless it is waived or lost, legal
professional privilege is a rule of law that, in part, provides that the client need not disclose confidential communications between
a legal practitioner and client. To keep this privilege, the purpose and content of this advice must only be disclosed to persons who
have a need to know and on the basis that those persons also keep it confidential.

Introduction

1. On 29 June 2022, the Department of Social Services (the department) briefed you about
Services Australia’s use of fortnightly income to determine a social security debt in circumstances
where the fortnightly earnings did not coincide with the Centrelink instalment period (MS22-000520)
(Attachment A).

2.  Former Senator Patrick initially raised the issue of relying on payslips without clear evidence
of alignment with fortnightly instalments in questioning during Budget Estimates on 29 October 2020
and then again on 25 March 2021. See Background below for further details.

3. Former Senator Patrick subsequently wrote to the former Minister for Families and Social Services
on 14 February 2022 about 14 specific cases, asking for them to be reviewed. The former Minister
gave an undertaking to have the cases reviewed by Services Australia. On 9 June 2022, Senator Patrick
wrote to Minister Rishworth seeking an update on these reviews. Whilst a number of these reviews
have been finalised, some are not yet fully complete given the complexity of matters under review.

4. Since 9 July 2021, the department and Services Australia have been working to resolve an appropriate,
lawful method of assessing employment income earned before the introduction of the Social Services
and Other Legislation Amendment (Simplifying Income Reporting and Other Measures) Act 2020
on 7 December 2020. This has involved investigating and settling on the preferred legal methodology,
and working to develop General Instructions relating to the assessment of employment income.

5. Inconsultation with Services Australia, the department has now finalised the General Instructions
which guide decision-makers in reviews of social security debts related to this employment income
(refer Attachment B). Investigations of how historical cases can be remediated, if at all, continue.

General Instructions

6. | (Secretary) formally agreed to the General Instructions on 12 December 2022 and wrote to the
Chief Executive Officer Services Australia, to provide the General Instructions for use
by Services Australia. | had earlier directed the preparation of this brief, and this was progressed,
in consultation with Services Australia, following my formal agreement to the General Instructions.

7. The General Instructions are based on the principle Services Australia should use the best available
probative evidence to establish customers’ pay rates and patterns of work to inform debt calculations.
The General Instructions enable employment income to be apportioned within instalment periods
based on when income was received, where there is no available evidence of the customer’s daily
earnings. In this situation, the entire earnings from the pay period is attributed over the number of days
in the one instalment period in which that income was received, even if the pay period overlaps
multiple instalment periods.

MS22-001126 2
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8.  The General Instructions have been informed by legal advice from Sparke Helmore Lawyers, and
advice from Mr Stephen Lloyd SC! (Mr Lloyd) and the Australian Government Solicitor (AGS). See
Background below for further details about the General Instructions.

9.  While the General Instructions were being developed, the department instructed Services Australia
to recalculate debts for active cases in the General Division of the Administrative Appeals Tribunal
(AAT2), in accordance with principles set out above. Other customer requests for a formal review
of related debts, and raising of debts for overpayments based on employment income received prior
to 7 December 2020, were paused by Services Australia pending development of the General
Instructions. Services Australia, in consultation with the department, continued to progress individual
formal reviews and debt reassessments for customers experiencing vulnerability.

10. In November 2022, the AAT2 made decisions in /nnes and Wilson (Attachments C and D),
and 1n both cases accepted Services Australia’s debt calculations based on the approach of assessing
employment income in the instalment periods in which employment income was received. In both
cases, evidence of daily eamed income was not available. While the AAT2 did not expressly address
the methodology used, these two decisions are consistent with the General Instructions. However,
we will need to continue monitoring cases and the reasoning being applied by the AAT.

11. In consultation with the department, Services Australia is finalising operational guidance and
implementation plans to give effect to the General Instructions and address the paused work items.
Further advice on implementation progress will be provided once the plan is settled.

Investigation of options for handling of historical cases

12.  Inrelation to historical debt decisions, the General Instructions provide that the Secretary does not
expect to initiate administrative reviews of these debts (i.e. outside of those currently in scope for
calculation/recalculation, as described above).S 47E(d)

s 47E(d)

! Stephen Lloyd SC is an experienced senior counsel with extensive appellate practice, having appeared in the Full Court of the
High Court in over 60 proceedings (not counting special leave applications). He has appeared before the Federal Court in over
500 cases, as well as appearing in the Supreme Courts of several States, and other courts and tribunals. He acts in proceedings

in all Australian states and (internal) territories and regularly appears on behalf of the Commonwealth. Prior to coming to the Bar,
Mr Llovyd held senior executive positions in the Commonwealth public service.

s 47E(d)

MS22-001126 3
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Ombudsman investigations

15. The Office of the Commonwealth Ombudsman has a number of active investigations (14 at present but
the number fluctuates as some cases are resolved and new cases are received) initiated on behalf
of customers who have experienced delays in receiving outcomes for formal reviews
of pre 7 December 2020 debt decisions. Services Australia and the department have engaged with the
Commonwealth Ombudsman to address concerns raised about progressing these reviews.

16. Services Australia and the department consulted with the Commonwealth Ombudsman on its proposed
response on 17 February 2023, and subsequently provided information on the background, including
the General Instructions and associated legal advice, to the Ombudsman’s office on 24 February 2023.

17.  On 14 March 2023, the department and Services Australia received notice (Attachment E) that the
Commonwealth Ombudsman has initiated two ‘own motion’ investigations into this matter. We are
advised by the Ombudsman that the investigations will focus on:

a. examining Services Australia's legal framework for income apportionment, leading up to and
following legislative amendments that took effect from 7 December 2020, and

b. Service Australia’s administration of income apportionment including its engagement with
customers, training and guidance to staff, as well as its handling of complaints, internal
reviews and AAT or Federal Court appeals.

18. The department and Services Australia will work together in responding to these investigations.
Sensitivities:

19.  Engagement with customers regarding this issue, particularly as paused work items are actioned, will
likely raise concerns that it is similar to “Robodebt’, particularly given the evidence received by the
Robodebt Royal Commission. There is a consequent risk of adverse public and media attention in this
regard.

20.  Despite likely perceptions of similarity, there is a clear distinction between this issue and raising
debts based on unlawfully averaging annual income under the Robodebt Scheme. The methodology
involved in assessing an individual’s employment income to determine whether the person owes
a debt requires using sufficiently probative evidence, such as payslips, to enable the decision-maker
to determine the daily amount of the customer’s employment income or, if that is not available,
the date on which the income was received, based on their payslip. The General Instructions guide the
decision-maker on the lawful approach to take based on the best available probative evidence. This
is not the same as Robodebt where debts were raised by unlawfully averaging an individual’s income
using data from the Australian Taxation Office.

S 47E(d)

MS22-001126 4
OFFICIAL.: Sensitive, Legal Privilege



OFFICIAL.: Sensitive, Legal Privilege

22.  There are approximately a further 87,000 potential overpayments related to earned income for the
period prior to 7 December 2020, where Services Australia is yet to calculate and raise a debt.
The assessment of potential overpayments was impacted by a number of debt pauses and the
redeployment of staff to support the Australian Government’s COVID-19 and Disaster Emergency

responses. These overpayments form part of a larger backlog of around 1.3 million potential
overpayments.

S 47E(d)

Risk Management:

24.  The department and Services Australia will continue to work on the implementation of the General
Instructions, and monitor AAT decisions and inform the approach being used in the AAT for debt
matters. There remains a risk that the approach adopted under the General Instructions will be subject
to further challenges or appeals before the AAT or the courts.

S 47E(d)

26.  The department has previously received legal advice in 2013 thatS 42
s 42

s 42 The department is seeking further advice from
Mr Lloyd to confirm this view in the context of the General Instructions.

Departmental Funding / Financial Implications: Nil.
Regulatory Implications: Nil.

Consultation:

e Department of Social Services — International Payments and Compliance Branch.

e Services Australia — Legal Services Division; Compliance Assurance and Debt Operations Division;
Debt Programme Appeals and Reviews Division.

MS22-001126 5
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Attachments:

Attachment A: MS22-000520

Attachment B: Payslips and apportionment of employment income — General Instructions

Attachment C: AAT Decision — Innes and Secretary, Department of Social Services [2022] AATA 3977
Attachment D: AAT Decision — Wilson and Secretary, Department of Social Services [2022] AATA 4067
Attachment E: Letter from the Commonwealth Ombudsman to the Secretary dated 14 March 2023

Contact Officer: Emma White Cleared by: Bronwyn Worswick
Position: Deputy Chief Counsel Position: Chief Counsel
Branch: Public Law Group: Legal Services
Phone/Mobile: S 22 Phone/Mobile: S 22

Cleared by: Ray Griggs AO CSC
Position: Secretary
Department of Social Services

Signature: Date: / /
Cleared by: Rebecca Skinner PSM
Position: Chief Executive Officer

Services Australia

Signature: Date: / /
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Background — Former Senator Patrick concerns and development of General Instructions:

1.

In the 2019-20 Budget the Changing the Social Security Income Assessment model was announced.
Subsequently, the Social Security Act 1991 (the Act) was amended with effect from 7 December 2020
to significantly improve the reporting and processes for attribution of employment income.

The amendments provided that income is assessed on when it is paid by the employer, rather than
when it is earned by the customer. The changes make reporting easier for customers, so they are more
likely to receive correct social security payments and are less likely to incur a debt.

As advised in MS22-000520 (Attachment A), prior to 7 December 2020, a range of methods were
used to calculate payments and raise debts involving employment income. The method under the Act
differed according to the payment type, and outcomes varied according to the customer’s reporting
patterns and the quality of the evidence of employment income available.

For social security benefit customers (such as Jobseeker payment, Youth Allowance and
Austudy payment), the rate calculators required employment income to be assessed on the basis of the
instalment period in which it was “first earned, derived or received’.

For social security pension customers (such as Age Pension and Disability Support Pension),
employment income was apportioned across the instalment periods in which the income was
‘earned, derived or received’.

In cases where an employment period did not align with a fortnightly Centrelink instalment period,
section 1073B of the Act was applied to apportion employment income across instalment periods
following the customer’s rate of payment being worked out with regard to the income test module
of the relevant rate calculator in Chapter 3 of the Act.

In October 2020 and March 2021, during Community Affairs Senate Committee hearings, the former
Senator Patrick raised concerns about how apportioned employment income was being considered
when raising debts. In particular, Senator Patrick was concerned with the use of payslips where the
customer’s employment period did not align with their Centrelink instalment period, and where the
payslip does not provide a daily rate of income.

The office of the former Senator Patrick had also assisted some customers with applications before the
Social Services and Child Support Division of the Administrative Appeals Tribunal (AAT1), some
of which were reported in the media in November 2020 and March 2021.

Between February and April 2021, the AAT1 made several decisions directing Services Australia to
recalculate customers’ debts by obtaining further evidence to determine the precise amount of income
earned by a customer during each day in a Centrelink instalment period. In the same period, the AAT1
also made a number of decisions that affirmed the approach to raising debts by relying on

section 1073B of the Act to apportion income earned across different Centrelink instalment periods.

In light of Senator Patrick’s concerns, and these differing findings in AAT cases, the department
sought legal advice from the Australian Government Solicitor (AGS) S 42

S 42

MS22-001126 7

OFFICIAL.: Sensitive, Legal Privilege



10.

11.

12.

13.

14.

15.

16.
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In September 2021, Services Australia paused internal reviews and raising of undetermined debts

in relation to matters where employment income was earned prior to 7 December 2020, including
those that may have been apportioned across instalment periods, pending receipt of instruction from
the department.

Services Australia also sought advice from senior counsel, Mr Lloyd in October 2021 42

S 42

Advice from Mr Lloyd regarding the two AAT matters S 42

S 42

The debts in the two AAT2 matters conducted by Mr Lloyd were recalculated in a manner that is now
consistent with the General Instructions. However, ultimately the AAT2 did not definitively endorse
a particular approach to assessing employment income in these two cases.

The legal advice, together with our understanding of relevant AAT decisions, S 42

S 42

The General Instructions now provide practical, user-friendly guidance for decision-makers. In line
with the statutory framework, the General Instructions are based on the principle that the best available
probative evidence should be used in calculating relevant debts. This includes:

where daily income information is available, calculating income on the basis of when it is earned
where daily income information is not available, calculating income on the basis of when
it is received

e zeroing the debt where there is insufficient evidence available to substantiate the debt, and
taking a pragmatic approach when seeking additional information that may affect a customer’s rate
of social security payment (for example, information specifying daily earned income).

The department is seeking additional legal advice from Sparke Helmore Lawyers with a view

to developing further instructions in consultation with Services Australia. These will provide greater
clarity for cases involving the assessment of employment income where social security pension
customers earned income for periods greater than a fortnight, prior to 7 December 2020. This scenario
has only arisen in one recent matter before the AAT2. Instructions in that case will be informed by the
advice sought.

S 42
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Assessment of employment income post-7 December 2020

Following the 2019-20 Budget, the then Government introduced the Social Services and
Other Legislation Amendment (Simplifying Income Reporting and Other Measures) Act 2020
to amend the Social Security Act 1991.

» Employment income is now assessed when it is paid avoiding the difficulty in
determining when income was actually earned, as was required before this change

(see example 1).

» This change also allows for data collected by the Australian Tax Office, particularly
employment income reported through the Single Touch Payroll (STP) system, to be
shared with Services Australia for the purposes of administering social security,
family assistance and student payments.

While this change simplified the calculation of entitlements post
7 December 2020, assessing income received before this date for

the purpose of a debt calculation remains difficult and a number of
legal issues have been raised.
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First Earned, Derived or Received

Prior to 7 December 2020, recipient’s employment income was taken into account in the
fortnight it was first earned, derived or received.

Reporting was what ever event occurred first:

Earned: When a recipient worked.

- The income attributed to recipient earnings was reported regardless of when it was received. This rate
sometimes had to be estimated as customer’s were not always sure about how much they would actually be
paid.

Derived: When someone became legally eligible for income.
- This applied to compensation payments and in other limited circumstances.

Received: When an employer paid the income and it was received by the recipient.

- This usually occurred after the recipient had worked so the recipient had already reported based on when the
income was earned. In the unlikely scenario that a recipient was paid before they worked, then they would
report received income before it is earned.

Worked Wo_rked Friday Worked
Tuesday = = earned Sunday =
Earned income income earned income

Paid on Friday the
following week =
received income

| ] T |
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Using gayshps to work out earned,
derived or received income

» Payslips often include the total pay, but do not often detail the exact days the
income was being earned. For casual workers, this can vary significantly each
week.

» Payslips are useful for showing when income is received but not when earned.
Often timesheets or other reporting is required to work out the days income
was being earned. Some employers do not keep these kinds of records.

» As such, when calculating debts where daily earnings were unknown, Services
Australia used a methodology that would calculate a daily average and
apportion this amount over the number of days in the instalment period where
the two periods did not align (see example 3).

DSS sought legal advice on two particular debt cases. The legal advice
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Payslips and calculation of employment income
— the ‘Payslips General Instructions’

 In order to proceed with debt calculations involving income that was
received prior to December 2020 the Department provided formal
instruction to Services Australia on 12 December 2022 about how to
calculate debt involving employment income. The instructions:

» were guided by advice provided by External Counsel, the Australian
Government Solicitor and considerable consultation with Services

Australia.

» aimed to provide a clear, practical way forward for decision-makers and
the conduct of AAT reviews and appeals that is compliant with the law.

» are based on the principle that the best available probative ’
evidence should be used. &
!
o

Sensitive: Legal 9



The ‘Payslips General Instructions’ summary

» The Payslip General Instructions provide guidance on calculating
earnings related income debts where the debt period falls before 7
December 2020, and are based on the principle that the best
available probative evidence should be used, including:

» Where daily income information is available, calculating on
the basis of when the income is earned.

» The instructions expressly state that where an employment period
overlaps multiple instalment periods, income is not to be apportioned
across instalment periods.

Sensitive: Legal 10










Positive obligation to review historical debt decisions

« Many historical social security debts have been raised based on apportioning
employment income between instalment periods S 47E(d)

— This is a process Centrelink has used for decades.

S 42
S 47E(d)
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Thank you




Supplementary Background Information:

1) External legal advice on S 42
2) External legal advice onS 42
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Joint Response to Ombudsman Draft Report into
Income Apportionment
14 July 2023

Recommendation 1 (Option A)

We recommend DSS, in consultation with Services Australia, seeks Solicitor-

General opinion, through an Attorney-General referral under the Law Officers Act

1964, on:

e The preferred interpretation of when income is first earned, derived or received’
under the Social Security Act 1991 calculators for benefits.

o Whether the methodology for assessing evidence of employment income in the
General Instructions is legally sound and defensible for both social security
pensions and benefits.

Joint response: ACCEPTED (BUT ALREADY ACTIONED)

While the Department of Social Services (the Department) and Services Australia
accept Recommendation 1, Option A, it should be noted that this recommendation has
already been actioned.

On 9 June 2023, a request was made to the Solicitor-General to accept a brief to advise
on questions of law relating to the methodology for assessing employment income
under the social security law and, specifically, how the term earns, derives or receives
should be applied. On 19 June 2023, the Ombudsman’s office was advised of the
request to the Solicitor-General.

On 27 June 2023, the Department was advised that the Solicitor-General had declined
to provide an opinion. By email dated 27 June 2023, Counsel Assisting the Solicitor-
General stated:

While the answers to the proposed questions clearly have significant practical
implications for the Department, the Solicitor-General is not persuaded that those
implications provide a sufficiently good reason for him to accept a brief to advise
on detailed statutory interpretation and evidence questions involving various
permutations relating to a complex statutory scheme (being questions of a kind
which he considers are not generally appropriate for Solicitor-General advice,
absent some special factor). That is all the more so in circumstances where the
questions relate to legislation in the form it has not taken for a number of years.

The Solicitor-General recognises that there is some difference of opinion
between Stephen Lloyd SC/Matthew Sherman and AGS, although it is not
presently clear to him how extensive those differences are [emphasis
added]. In circumstances where Stephen Lloyd and Matthew Sherman have not
seen the AGS advices, it is not clear whether or not any differences can be
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bridged by discussion. The Solicitor-General considers that an attempt should
be made to see if an agreed position can be reached between Stephen Lloyd
and AGS. Ifit can, then the Solicitor-General can see no reason why the
Department should not act upon their advice.

If that attempt is made, and fails, then it might be appropriate at that point for the
Department to seek the Solicitor-General’s advice on questions limited
specifically to the points of difference between counsel and AGS that the
Department considers to have implications of significance (ie, more specific
questions reflecting the outstanding areas of disagreement).

If no such differences exist, the Solicitor-General can see no reason why he
should advise across the full range of issues that have been raised and that are
already the subject of the existing advices from very skilled lawyers who already
have significant familiarity with the Act.

On 28 June 2023, the Department instructed Sparke Helmore to brief Mr Lloyd SC and
Mr Sherman with the AGS advices of 23 March 2021, 3 May 2021 and the consolidated
advice of 30 March 2022. A discussion between Mr Lloyd SC, Mr Sherman and AGS
will be facilitated and we will update the Ombudsman on developments.

The Ombudsman proposes to make a finding that there remains significant legal
ambiguity about how to apportion income for social security benefits. The Department
and Services Australia do not agree. Ultimately, the differing legal advices at the very
Iejgt agree there is a reasonable argument that S 42

S

s 42 In addition, the Solicitor General considers the
differences could be bridged by discussion.

Recommendation 1 (Option B)

We recommend DSS and Services Australia seek Federal Court opinion, through
referral by the Administrative Appeals Tribunal, under the Administrative Appeals
Tribunal Act 1975, on the whether the methodology for assessing evidence of
employment income in the General Instruction is legally sound for both social
security pensions and benefits.

Joint response: PARTIALLY ACCEPTED

The strong preference of the Department and Services Australia is to resolve the issue
in accordance with the steps outlined in option A. Notwithstanding this, the Department,
supported by Services Australia, will continue to monitor the AAT caseload for an
appropriate vehicle to use as a test case.

The Department, supported by Services Australia, will also make the relevant inquiries
with the Federal Court and the Administrative Appeals Tribunal as suggested by the
Ombudsman and will update the Ombudsman on developments.

Our current understanding is that proceeding to the Federal Court will require:

OFFICIAL: Sensitive Legal
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identifying two appropriate cases for review that are currently before the AAT
(one involving pensions provisions and the other involving benefits provisions
under the social security law)

seeking referral under section 45 of the Administrative Appeals Tribunal Act
1975

having the applicants agree to referral to the Federal Court

obtaining the President’s approval for the referral

ensuring there is a question of law appropriately framed for the Federal
Court’s consideration. This would need to be framed with regard to the
appropriate cases and could not be phrased as currently suggested by the
Ombudsman “whether the methodology for assessing evidence of
employment income in the General Instruction is legally sound for both social
security pensions and benefits”

obtaining orders to join the two appropriate cases together for hearing by the
Federal Court, and

obtaining an expedited hearing by the Federal Court in circumstances where
we note that the likelihood of securing a Federal Court decision in less than
18-24 months is low.

Recommendation 2

We recommend DSS, in consultation with Services Australia:

amend paragraph 2 of the General Instructions to ensure delegates are not
inhibited from exercising discretion to consider whether to review historical
debts, and
develops a new policy position on the Secretary’s obligation to initiate a
review under section 126 of the SS (Admin) Act of decisions affected by
errors in applying section 1073B, including:

o factors to consider when determining when the sufficient reason

threshold is met, and
o how to identify, seek and weigh up relevant factors.

The policy position should be consistent with legal advice and include consideration
of debts accrued in periods prior to 7 December 2020, as well as potential historic
underpayments.

Joint response: PARTIALLY ACCEPTED

The Department and Services Australia do not accept that the General Instructions
inhibit a decision-maker’s discretion. This was not the intention of paragraph 2 and we
do not consider it to have this narrow interpretation. The Department and Services
Australia, will however review paragraph 2 of the General Instructions to remove any
ambiguity and clarify that a delegate’s discretion is not fettered in determining whether
there is sufficient reason to review historical debt decisions.

The Department notes that these General Instructions are a policy document intended
to guide delegates of the Secretary when exercising powers and making decisions on
overpayments and debts. They are not intended to be directions to delegates to decide
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matters in a particular way nor to apply the instructions without taking the individual
circumstances of the case into account. In particular, paragraph 2 of the General
Instructions is intended to convey that there is no expectation that blanket reviews of all
historical debt decisions be undertaken.

The Department is reviewing the General Instructions guidance on historical reviews of
debt decisions to correctly reflect Counsel’s advices, and we will progress this
recommendation in consultation with Services Australia. We will update the
Ombudsman on these developments.

Regarding developing a policy to consider potential historic underpayments, the current
policy guidance and legal advices provide guidance on the methodology for assessing
employment income in calculating debts, and do not consider the issue of
underpayments in the context of assessing employment income. The Department notes
that the arrears limitation provisions in the Social Security Act 1991 would limit the date
of effect of a favourable rate determination where review has not been requested.

Recommendation 3

We recommend Services Australia, in consultation with DSS and the CDPP,
develops a strategy for how agencies will approach historic, current and future
criminal prosecutions associated with administrative debts involving income
apportionment under section 1073B of the Social Security Act 1991. The strategy
should include an agreed policy position on evidence required to prove
administrative debt amounts and the impact this will have on prosecutions and
convictions.

Joint response: ACCEPTED

Services Australia and the Department accept Recommendation 3, noting Services
Australia will consult with the CDPP and the Department to develop a strategy for how
to approach historic, current and future criminal prosecutions associated with debts
involving apportioned employment income.

New referrals to the CDPP to consider prosecution for matters involving non-disclosure
of employment income earned pre-7 December 2020, have been paused. Adjournments
have been requested for matters currently before the courts. This course will be

pursued until the methodology for calculating debts based on employment income has
been settled.

Administrative debt decisions are determined at the civil standard, not the criminal
standard. The CDPP is unlikely to engage in setting policy for the evidence required to
administratively determine a debt amount to the civil standard. Nevertheless, the
Department and Services Australia will engage with the CDPP on criminal prosecutions
associated with debts involving apportioned employment income

Recommendation 4

We recommend Services Australia and DSS provide the CDPP with copies of:
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e Any Solicitor-General’s opinion they obtain in response to Recommendation
1.

e Draft and finalised advices from the Australian Government Solicitor on
section 1073B Social Security Act 1991 for social security benefits.

e Our finalised investigation report, including any formal responses from DSS
and Services Australia.

Joint response: ACCEPTED

Services Australia and the Department accept Recommendation 4, noting Services
Australia has provided to the CDPP copies of the General Instructions, Sparke
Helmore’s advice on the General Instructions, the advices of Mr Lloyd SC and Mr
Sherman in the Redman and Judd matters, and the AGS advices

The CDPP was also notified of the request made to the Solicitor-General, and has been
advised that the Solicitor-General has declined the brief.

The Department and Services Australia will provide to the CDPP any further advices
provided by or agreed between Mr Lloyd SC, Mr Sherman and AGS on this issue.

Services Australia has provided the CDPP with the draft Ombudsman report and will
provide the finalised Ombudsman investigation report to the CDPP, along with this
response.

Suggestion

We suggest Services Australia and DSS collaborate to decide whether to report
further to the OLSC about broader section 1073B issues. The decision should
also include which agency will be responsible for future reporting on this matter.

Joint response: ACCEPTED

The Department and Services Australia have a protocol on reporting to OLSC. Services
Australia reports on significant litigation being managed by Services Australia on behalf
of the Secretary, and the Department reports on significant issues arising in legal
interpretation impacting policy or statutory drafting.

Where there is a significant issue in the broader interpretation of social security law or
policy, such as broader section 1073B issues, the Department, as the legislation and
policy owner, has primary responsibility for reporting to OLSC. Again, where relevant,
input from Services Australia will be sought in settling that report.

The Department and Services Australia will consider, in consultation with OLSC, what
further reporting needs to occur on section 1073B, noting that engagement with OLSC
has already occurred on the broader issues as part of seeking Solicitor-General advice.
We will update the Ombudsman on developments.
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Highlights

WHY DID WE INVESTIGATE?

« In February 2023, Services Australia and the Department of Social Services (DSS) (the agencies) told our Office
there was an issue with how Services Australia had been apportioning income to calculate social security payment
rates before 7 December 2020, when the law changed.

« The Ombudsman decided to conduct two investigations into income apportionment.

« On 2 August 2023 the Ombudsman published a statement on the lawfulness of the agencies’ approach to income
apportionment.

« This investigation looked at the agencies’ administration of income apportionment decisions, communication with
customers, and handling of complaints, internal reviews and AAT appeals.

WHAT DID WE FIND?

« Services Australia (and its predecessor Department of Human Services (DHS)) unlawfully apportioned income
between at least 2003 and December 2020.
« The agencies have known about this issue since October 2020.
» The agencies are still unable to advise how many people were affected or how much payment rates are affected —
that is, how much payments went up or down because of unlawful calculations.
» The agencies are settling a final legal position about how to lawfully calculate employment income before they
recommence assessing cases.
» Whilst this occurs, Services Australia has paused approximately 20,000 debt reviews and requests for
explanations of debts and identified approximately 87,000 other files that may become debts.
« Services Australia and DSS did not act promptly to address this issue —in the 3 years the agencies have known
about this issue, we expected more action to have been taken to address it.
« Specifically, the agencies have not taken appropriate steps to:
o assess the potential impact unlawful income apportionment had on payment rates between 2003 and 2020.
o develop a remediation strategy for affected customers.
o develop systems to manage paused debt reviews consistently and appropriately.
o develop a communication plan and products to appropriately explain the issue to affected customers.
o ensure they are capturing and reporting on complaints about income apportionment decisions and
communications.

o WHAT DID WE RECOMMEND?
+ We made 3 recommendations aimed at strengthening the agencies’ responses to historic unlawful
decisions, including developing remediation strategies and ensuring paused debts are managed fairly and

consistently.
« We made 5 recommendations aimed at improving the agencies’ communication with customers, procedural

guidance for staff and approaches to complaint handling.

LESSONS FOR ALL AGENCIES

» When errors happen, agencies owe it to the public to act promptly to assess the impact of the error and
develop and implement fair and proportionate remedies.

» Agencies should acknowledge errors and, where appropriate, apologise. Being transparent and accountable
can help to build and maintain public trust in agency decision-making.

« Agencies should provide transparent, simple, timely and clear communication to people about actions and
decisions that affect them.

NEXT STEPS

« Services Australia and DSS accepted all 8 recommendations.
» We will continue to monitor the agencies’ actions to address historic unlawful income apportionment
decisions and the implementation of our recommendations.
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EXECUTIVE SUMMARY

In October 2020, Services Australia and the Department of Social Services (DSS) became
aware there was a problem with how Services Australia, and its predecessor the Department
of Human Services (DHS),! had been apportioning income to calculate social security
payment rates.

Our Office first became aware of this in February 2023, when the agencies advised they had
been working on the issue since 2021 and they had paused customer-requested reviews of
debts incurred prior to 7 December 2020. At that time, Services Australia had identified
approximately 100,000 cases that were potentially affected by unlawful income
apportionment.

Given the scale, significance and potential impact on a considerable number of people, the
Ombudsman decided to conduct two own motion investigations into the lawfulness of
income apportionment and the administration of the resulting response to the past use of
income apportionment.

The first investigation, Lessons in Lawfulness, was finalised in July 2023. In the published
statement of our findings, we identified that Services Australia unlawfully apportioned
income from around 2003, and potentially earlier, until 7 December 2020 when the law
changed, and that there were significant unresolved legal issues.

This report sets out the findings of our second investigation, focussing on the remediation of
cases affected (or potentially affected) by income apportionment. We wanted to understand
what action Services Australia and DSS have taken to:

e identify and assess the impact unlawful income apportionment calculations had on
historical decisions

e develop a remediation strategy
e communicate with impacted customers, and

e assess the effectiveness of their complaint handling framework.
What we found

Given the substantial time Services Australia and DSS have known about this issue and the
number of people potentially affected, we expected that, by now, they would have taken
more action to identify, and assess, the impact of unlawful income apportionment and
develop a fair and reasonable remedial strategy for affected people.

Although identifying and analysing the impact of unlawful income apportionment in every
case will be administratively burdensome and may not be possible to quantify in many cases
due to an absence of detailed payroll records, this alone cannot justify the limited scoping,
sampling and remediation planning the agencies had engaged in by the time of this
investigation.

1 For simplicity, all references below to Services Australia encompass actions taken by DHS.
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Services Australia and DSS advise that they have advanced their sampling efforts since we
ceased gathering information for this investigation. We welcome this advice but have not
inspected those efforts, given that the advice is that the initial sampling only finished on 10
October 2023 and a follow-up exercise is still underway.

Services Australia and DSS have a responsibility to identify and assess, in a timely way, the
impact historic unlawful calculations had on customers, and develop a fair and reasonable
remediation strategy that considers all possible options, so that Services Australia and DSS
customers are not unduly disadvantaged by the agencies’ mistakes.

Given the scale of income apportionment and the length of time involved, Services Australia
and DSS should also be considering as one of those options whether the most appropriate as
well as fairest way forward to remediate the impacts on customers with unlawful debts
might be an approach involving large-scale waiver of debts, combined with clear
communications to customers, rather than seeking to re-calculate over 100,000 individual
debts. The reason this would need to be combined with clear communications to customers
about review rights or other remedies they may have is because only waiving debts would
not offer any remedy to those customers who have repaid unlawful debts or who were
underpaid social security benefits. Excluding those two groups from any form of remedy
would also not be fair.

Services Australia and DSS have a responsibility to let people know how they may be
affected by income apportionment, such as where people are repaying historic debts, and
where Services Australia has paused processing requests for explanations of debt decisions
or debt reviews. Clear, accurate and timely communication with the public can help build
and improve trust between government agencies and the public we serve.

If agencies make a mistake that impacts people, they should acknowledge it
and develop a fair way to address the mistake. They should also clearly explain
what the mistake was and what they intend to do to fix it. The public deserve
no less.

Recommendations and lessons for all agencies

While the recommendations in this report are directed at Services Australia and DSS, our
report includes lessons for all agencies. In particular, if an agency identifies systemic errors
in its historic decision-making, it should:

e take timely action to assess the scale and the impact of the error

e develop a timely, fair and reasonable remediation strategy which considers all
potential options to fix historic decision-making errors

e  provide decision-makers with good policies and procedural guidance to support
reasonable, appropriate and consistent decision-making

e  support staff to communicate with people affected by the errors, and clearly
explain any delays caused by resolving the errors

e  support staff to identify and capture complaints about the implementation of
remediation strategies, and report on complaint trends and outcomes to the
agency’s executive.
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Recommendations

Recommendation 1 — Develop a strategy for sampling potentially affected historic debts,
underpayments, AAT decisions and CDPP referred debts

We recommend Services Australia, in consultation with DSS, develop a strategy to assess a
sample of historic debts, underpayments, AAT decisions and debts referred to the CDPP for
prosecution that were potentially affected by unlawful income apportionment.

The sample should be statistically significant in size, provide a high rate of confidence, and
include a range of payments across a range of years between 2003 to 2020.

The strategy should outline the timing, resourcing and sampling methodology involved for
all potentially affected payments.
Services Australia and DSS joint response: ACCEPTED

Recommendation 2 — Develop an overarching remediation strategy for income
apportionment affected decisions

We recommend Services Australia and DSS develop an overarching strategy to manage
remedies for customers affected or potentially affected by unlawful income apportionment
decisions.

The strategy should be based on evidence and include:

e the agencies’ policy position, with a clear rationale, for which customers or classes
of customers will receive a remedy

e what remedies are available to customers or classes of customers

e regular evaluation milestones to ensure remedial actions are successfully meeting
the strategy’s objective and goals.

The strategy should be clearly communicated to potentially affected customers and shared
with the CDPP and the AAT.
Services Australia and DSS joint response: ACCEPTED

Recommendation 3 — Develop strategy for managing income apportionment-affected
reviews

We recommend Services Australia, in consultation with DSS, develops and implements a
strategy for managing income apportionment-affected reviews and debt recovery pauses.

The strategy should include the policy position on:

e the resourcing and timeframes it will dedicate to assessing the backlog of paused
reviews

e identifying and assessing priority reviews and recording reasons for prioritisation
e how it will manage debt recovery pauses and pause extensions.

The strategy should be accompanied by clear procedural guidance for staff on how to
identify, record and assess reviews and debt recovery pauses consistently and appropriately.
Services Australia and DSS joint response: ACCEPTED
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Recommendation 4 — Update decision-making procedures

We recommend Services Australia updates its procedures for recalculating income apportionment
affected decisions following a settled legal position on how to lawfully calculate its decisions.

Services Australia should also update its procedural guidance after DSS makes any updates to the
General Instructions following our Investigation 1 recommendations, and after the agencies develop
their remediation strategy.

Services Australia and DSS joint response: ACCEPTED

Recommendation 5 — Develop communication plan

We recommend Services Australia develop a comprehensive communication plan to manage
all aspects of communication with customers affected, or potentially affected, by historic
unlawful income apportionment.

Services Australia should provide copies of its approved communication plan with DSS, the
CDPP and the AAT.
Services Australia and DSS joint response: ACCEPTED

Recommendation 6 — Amend communications

We recommend Services Australia amends all relevant communications, including its
decision letters, staff telephone guidance and website information to include:

e aclear and simple explanation of income apportionment, and how unlawful
practices impacted historic decisions and review delays (including specific
information to individuals who had their payments unlawfully calculated)

e anapology for decision delays, and for historic unlawful calculations

e information about what Services Australia is doing to address historic unlawful
income apportionment decisions.
Services Australia and DSS joint response: ACCEPTED

Recommendation 7 — Develop and implement a policy to capture all income
apportionment complaints

We recommend Services Australia develops and implements a policy to capture complaints
about income apportionment-affected decisions, reviews, communications and related
issues at all complaint levels.

The policy should be supported by guidance for all staff to support them to identify and
respond to complaints related to income apportionment.
Services Australia and DSS joint response: ACCEPTED

Recommendation 8 — Develop regular complaint reporting requirements

We recommend Services Australia and DSS provide regular reports to each other on income
apportionment complaints and complaint issues arising from agency actions to remedy
historic income apportionment issues.

At a minimum, reports should include complaint volumes and trends — such as data about
complaint issues, causes and outcomes, and systemic issues.
Services Australia and DSS joint response: ACCEPTED
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Part 1. INTRODUCTION AND OVERVIEW

1.1. We examined the appropriateness of Services Australia’s and DSS’s administrative
framework for managing decisions affected by unlawful income apportionment calculations.
This included the policies and procedures Services Australia and DSS have in place to assist
staff to make decisions and process reviews, communicate with affected customers and
handle related complaints.

How did we investigate?

1.2 Having commenced an own motion investigation under section 8, we used section 9
of the Ombudsman Act 1976 to require Services Australia and DSS to provide information
and documents for this investigation.

1.3. We conducted a point-in-time desktop investigation, examining all written
responses, procedures and documents the agencies provided on or before 29 August 2023.
Our focus was on determining whether Services Australia and DSS:

e have taken appropriate action to resolve, monitor and report on their
management of income apportionment decisions and reviews

e have appropriate policy and procedural frameworks for managing income
apportionment decisions and reviews

e are communicating appropriately with customers affected, or potentially
affected, by unlawful income apportionment calculations

e are appropriately managing complaints about income apportionment decisions
and related actions.

1.4. On 25 October 2023, the Ombudsman provided the Chief Executive Officer (CEO) of
Services Australia and the Secretary of the Department of Social Services (DSS) with an un-
editable version of the draft report, inviting them to identify any apparent errors of fact or
omission and provide a formal response to the proposed findings and recommendations.
The agencies’ joint response is attached to this report at Appendix A.

1.5. The Office thanks the Services Australia and DSS staff who provided information to
assist this investigation.

What is income apportionment?

1.6. Income apportionment relates to the practice Services Australia adopted to
calculate income and social security payment rates between at least 2003 and

7 December 2020 (when the law was amended). A detailed explanation of income
apportionment is set out on pages 10 and 11 of our 2 August 2023 public statement, Lessons
in Lawfulness.?

1.7. In summary, customers or Services Australia sometimes found it difficult to
determine when a customer earned income, for example, where a payslip did not show
hours or days worked, or where a working period did not align with a Centrelink reporting

2 Commonwealth Ombudsman, ‘Lessons in Lawfulness’, 2023.
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fortnight. Where this happened, Services Australia used section 1073B of the Social Security
Act 1991 (Social Security Act) to apportion (or spread out) income across multiple Centrelink
fortnights to calculate a person’s rate of social security entitlement.

1.8. This practice is now known to be unlawful. The law allowed Services Australia to
apportion income within the Centrelink fortnight it was earned, derived or received, but not
across multiple Centrelink fortnights.

1.9. Apportioning income across multiple Centrelink fortnights caused problems with
calculations, as customers could potentially be over- or underpaid under the law if
employment income were apportioned into Centrelink fortnights when it was not earned,
derived or received.

1.10. This may have led Services Australia to raise social security debts, or refer customers
for criminal prosecution for alleged fraud or obtaining financial advantage, based on
unlawfully calculated social security payments. Services Australia has since advised the CDPP
made it aware in mid-November 2023 that there were two people convicted for matters
involving income apportionment who remain subject to current custodial sentences.

Current legal position and decision pauses

1.11. Both Services Australia and DSS agree it was unlawful to apportion income across
two or more Centrelink fortnights using section 1073B of the Social Security Act. However, at
the conclusion of our first investigation there remained unresolved legal questions regarding
how to recalculate historic decisions which were calculated incorrectly. We made
recommendations to the agencies aimed at resolving these questions.

1.12. At the time of writing, the agencies had engaged with legal professionals to further
consider these questions but had not yet reached a settled position on how to lawfully
calculate pre-7 December 2020 employment income for social security payments affected by
income apportionment.

1.13.  From July until September 2021, Services Australia paused assessing decisions and
reviews which may have been impacted by unlawful income apportionment. This includes
decisions for payments and debts which involved assessing employment income prior to 7
December 2020. An interim measure for managing priority formal reviews was introduced in
September 2021. There is still a large number of requests for reviews of decisions, and
explanations of decisions, which have been paused for over two years, while Services
Australia and DSS determine the lawful way to approach these income assessments.
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1.14. While waiting for the legal issues to be settled about how to calculate

pre-7 December 2020 employment income, the number of paused reviews, explanations of
decisions and debts potentially affected by income apportionment had grown to
approximately 108,000 as of 29 August 2023, comprising:

Figure 1 —identified debts and potential debts which may be impacted by unlawful income apportionment

14,879 6,654 Approx. 87,000
requests for review of debt requests for explanations | potential debts — flagged for
decision of debt decisions assessment by Centrelink
V-
V-
v = @,

1.15. Services Australia confirmed that not all these cases necessarily involve income
apportionment. Rather, they have been identified as potentially being affected because they
involve employment income received before 7 December 2020.

Impact on customers and agency staff

1.16. The existence of a social security debt can have direct and indirect negative impacts
on a person, such as:

e debt recovery action — customers with outstanding debts can be subject to
coercive debt recovery measures, such as tax refund or income garnishing, or
withholding money from ongoing social security payments

e  preventing customers from accessing advance payments,® which are particularly
intended for people experiencing hardship

e emotional and mental distress

e potentially affecting a person’s ability to obtain a loan, or the amount a person
may borrow

e in some circumstances, referral for criminal prosecution, which is traumatic in
itself, and in the event of a conviction have serious consequences and
repercussions for individuals.

1.17. Delays in actioning reviews and explanations of decisions can exacerbate customer
frustration and distress. More than that, it may significantly affect the ability of people to
plan for the future if they have apparent debts hanging over their heads. It may affect them,

3 DSS, ‘Qualification for certain benefits & PPS advance payments’, Social Security Guide, 2022,
accessed 1 November 2023, and DSS, ‘Qualification for certain pension advance payments’, Social
Security Guide, 2022, accessed 1 November 2023.
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as well as potentially their family if they are a carer. Further, ineffective communication
about delays can increase these impacts and erode trust in government.

1.18. In complaints to our Office, people told us they had contacted Services Australia
multiple times to enquire about the status of their debt reviews, which had been paused.
One complainant told us that they had been trying to dispute a social security debt since
approximately early 2021, and ‘Every time | contact them (via phone as | currently work
during business hours) | am on hold for hours and thrown around to different departments
whom say nothing more that [sic] it’s being reviewed.’

1.19. Another complainant told us their debt review was paused for over 2 years and that
‘there have been so many contradictions ... | cannot keep track of both the amount of times |
have called over the approx. 2 years.” The complainant told us that Services Australia initially
advised her it ‘cannot give an outcome or an estimated range of time for an outcome’ but
during a subsequent contact said her review had been escalated and ‘/ would receive a
response within 21 business days’, which did not occur. The complainant told us that
Services Australia assured her multiple times that her review was being actioned, but that
she had not received any updates after this. She expressed concern that, despite having
‘spoken to many, many different people’ and having ‘done everything that | can to get an
outcome and achieve an outcome’, she was still unsure of the status of the review.

1.20. Failing to appropriately manage delay and communicate about delay can also cause
undue stress on agency staff and resources. Services Australia provided evidence which
showed staff sometimes felt unsupported when they receive enquiries about income
apportionment or review delays, and were often unsure what to tell customers who
contacted about a delayed or deferred review. This can lead to frustration and staff
disengagement and can increase an agency’s workload due to increased and repeated
customer contacts or requests for progress updates. As the report of the Royal Commission
into the Robodebt Scheme observed, Services Australia has ‘a responsibility to deal
sensitively with those people relying on its services’,* and ought to consult with its staff (and
consider potential detriment to them) when designing and implementing a program.®

1.21. Inour view, it is reasonable for Services Australia not to progress affected decisions
while there is uncertainty about how to legally calculate these debts and debt matters.
Recalculating decisions on questionable legal grounds may cause more work to review or
undo unlawful decisions in the future.

1.22. However, the significant time it is taking to develop strategies to assess the impact
of, and remedies for, historic unlawful income apportionment decisions, communicate
about delays and manage complaints is contributing to the negative impacts faced by
affected customers. It is reasonable to suggest these gaps may also be affecting the staff of
DSS and Services Australia.

4 C Holmes AC SC, ‘Report of the Royal Commission into the Robodebt Scheme’, The Royal
Commission into the Robodebt Scheme, Australian Government, 2023, p 337.
5 C Holmes AC SC, ‘Report of the Royal Commission into the Robodebt Scheme’, p 337.




Commonwealth Ombudsman—Services Australia and the Department of Social Services: Income
Apportionment Administration

Part 2: IDENTIFYING THE IMPACT OF UNLAWFUL
APPORTIONMENT AFFECTED HISTORIC DECISIONS

2.1. Services Australia has identified approximately 108,000 debt reviews and potential
debts which may have been unlawfully calculated (discussed above at paragraph 1.14.). It is
likely there are even more historic decisions which were affected by income apportionment
outside of this identified cohort given that Services Australia unlawfully apportioned income
between 2003 and 2020. Other historic decisions could include:

e  social security benefits which may have been incorrectly reduced (underpaid)
due to unlawful income apportionment.

e historic debts not currently subject to review or request for explanation, where
customers unsuccessfully challenged the debts at internal review or at the AAT,
or were referred for criminal prosecution.

2.2. Services Australia advised it cannot confirm which historic decisions are affected by
unlawful income apportionment without manually checking each individual file and
explained this process would be very resource-intensive for the agency. As of 29 August
2023, Services Australia had not provided a timeframe for how long it would take to check
individual files.

2.3. We accept it would be administratively burdensome for Services Australia to
undertake a manual assessment of all payments involving an income assessment between
2003 and 7 December 2020. However, considering the agencies were made aware of this
issue in December 2020, we are concerned that Services Australia and DSS had not taken
more action to plan whether and how it could examine a sample of historic debts and
underpayments to assess whether (and how) they were impacted by unlawful income
apportionment calculations. DSS and Services Australia advised in response to this report
that they have since further advanced their sampling activities.

2.4, Sampling is a technique commonly used in research and statistical analysis. It
involves selecting an appropriate smaller number of cases or files to represent a broader
cohort or population of people. Analysing a sample of decisions, rather than all decisions,
would provide a cost- and time-efficient way for Services Australia and DSS to assess the
scale and impact unlawful income apportionment had on decisions and payment rates,
including how much payment rates went up or down due to income apportionment.
Provided Services Australia and DSS select a sufficient number of decisions across a number
of years and payment types, assessing a sample of affected decisions should provide insights
to assist them to make informed, evidence-based decisions about appropriate and
proportionate remedies for decisions and customers affected by unlawful income
apportionment.

2.5. Services Australia and DSS provided evidence they had commenced conversations
about analysing a sample of historic debt decisions. On 14 July 2023, the DSS Secretary
wrote to Services Australia requesting it conduct a sampling exercise for debts potentially
affected by income apportionment to assess the extent of the issue and possible
remediation actions. The Secretary nominated 1,000 —2,000 randomly selected debt records
as a suitable sample size. Neither DSS nor Services Australia explained how this 1,000 —
2,000 sample size was calculated, or which payments or years would be included in this
sample.
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2.6. Based on the information provided to our Office, as of 29 August 2023 Services
Australia and DSS had not:

e commenced sampling and assessing historic debts

e developed a methodology for how they would resource the analysis of the
sample of historic debts or other decisions potentially affected by unlawful
income apportionment

e made any commitments to sample, or otherwise assess, the impact unlawful
income apportionment calculations had on the following historic decisions:

o potential underpayments
o debt decisions heard by the AAT between 2003 and 2020

o debts referred to the Commonwealth Director of Public Prosecutions (CDPP)
(except for 69 debts where people had been referred for prosecution and
which were still before the courts).

2.7. Services Australia advised it will not commence assessing (or reassessing) potential
historic debts which are potentially affected by income apportionment before the agencies
have a settled position on how to lawfully recalculate historic payments. While this may be
reasonable in itself, given approximately three years have passed since the agencies became
aware of this issue we consider it is also reasonable to expect that Services Australia and DSS
would have agreed a strategy and methodology for a sampling exercise, including:

e an appropriate sample size (based on the total number of debts raised and
payments made involving assessment of employment income)

e the payments they should consider

e the resourcing and timeframes involved in conducting sampling activities for
potentially affected historic decisions.

2.8. Having such a strategy agreed would ensure that Services Australia can commence
sampling activities as soon as possible after the legal position is settled.

2.9. The agencies’ responses to our investigation indicated they were unwilling to
consider sampling potential underpayments of benefits caused by unlawful income
apportionment on the basis that ‘arrears limitation provisions in the Social Security Act 1991
would limit the date of effect of a favourable rate determination where a review has not
been requested.’

2.10. Similarly, Services Australia and DSS stated they would not consider the impact of
previous AAT decisions because there are barriers to revisiting decisions which have already
been decided by the AAT. Services Australia advised ‘if a customer has had a debt decision
reviewed by the AAT, and the Secretary has not appealed that decision, the Secretary and the
Agency are bound to give effect to that decision. Consistent with the principles of finality in
administrative decision-making set out by the High Court in Makasa, and as noted in the
report of the Royal Commission into the Robodebt Scheme, the original decision-maker (an
Agency delegate exercising a delegation granted by the Secretary) is functus officio and may
not re-review a debt that has been determined by the AAT.’

2.11. We accept the Social Security Act limits the period for which arrears can be paid
following a favourable review decision. We also accept there may be barriers to revisiting
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AAT decisions. However, there are ex-gratia compensation payment schemes which may be
available to customers to remedy the financial effect of unlawful income apportionment
decisions, such as the Scheme for Compensation for Detriment Caused by Defective
Administration (CDDA) or Act of Grace payments. Government agencies can also seek policy
or legislative changes to provide simplified remedy pathways for groups of people impacted
by government decisions.

2.12. Inour view, Services Australia and DSS should not summarily dismiss this cohort
from any potential remedies, without first doing some work to identify and assess the
impact that unlawful income apportionment may have had on people who were underpaid,
or people who had debts reviewed at the AAT.

2.13. Sampling historic potential underpayments, AAT decisions and debts referred to the
CDPP which may have involved unlawful income apportionment will assist Services Australia
and DSS to form a better picture of the scale and impact unlawful income apportionment
had on all customers and decide whether and how they will seek to address this for different
groups.

2.14. Services Australia should, in consultation with DSS, develop a strategy to assess a
suitable sample of historic potential underpayments, debts, AAT decisions and debts
referred to the CDPP for prosecution which may have been affected by income
apportionment. The strategy should include the timing, resourcing and methodology
Services Australia will dedicate to assessing a sample of historic decisions.

2.15. We note, in conducting a sampling exercise, Services Australia may find
overpayments where none had previously been identified, or previously raised debt
amounts may increase. We acknowledge that social security legislation requires Services
Australia to recover any overpayments. However, given that any such new debts or debt
increases would only be identified due to Services Australia rectifying its original unlawful
miscalculations, and would apply to customers who were following established rules in
reporting income, we would encourage the agencies to consider whether it would be fair
and reasonable to recover these debts. Services Australia should be mindful of this when
developing a strategy for sampling historic debts, and we suggest the agency considers as
one option exercising its power to waive these debts, whether under the Social Security Act
or another arrangement.

/Recommendation 1 - Develop a strategy for sampling potentially affected historic debts, \
underpayments, AAT decisions and CDPP referred debts

We recommend Services Australia, in consultation with DSS, develop a strategy to assess a sample

of historic debts, underpayments, AAT decisions and debts referred to the CDPP for prosecution

that were potentially affected by unlawful income apportionment.

The sample should be statistically significant in size, provide a high rate of confidence, and include
a range of payments across a range of years between 2003 to 2020.

The strategy should outline the timing, resourcing and sampling methodology involved for all
potentially affected payments.

\Services Australia and DSS joint response: ACCEPTED /
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2.16. Inresponse to this report, DSS and Services Australia have advised that the first
phase of sampling commenced on 24 August 2023 and concluded on 30 October 2023, and
that a second phase of sampling is currently underway that will consider underpayments
and matters heard by the AAT.

Part 3: OWNING AND FIXING ERRORS

The need for an overarching remediation strategy

3.1. Where Australian government agencies make errors that impact people, they owe it
to the public to develop and implement remedies that are fair, proportionate to the
problem, and delivered in a timely way. This includes acknowledging when things go wrong
and being transparent and accountable when delivering remedies. In addition to being good
administrative practice, being transparent and accountable can help to build and maintain
public trust in agency decision-making.

3.2. The General Instructions DSS developed for addressing income apportionment
decisions have the effect that the agencies will only recalculate income apportionment
affected decisions if a customer requests a review of a debt decision. The agencies have
identified approximately 108,000 debts and debt matters which may be recalculated once a
settled legal position is reached.

3.3. DSS and Services Australia do not have a strategy or policy which sets out how they
will remedy other historic decisions affecting customers, including those who:

e had debts raised against them in the past and are unaware their payments were
unlawfully and inaccurately calculated, or do not know to request a review

e were underpaid
e have already exhausted their review rights for historic debt decisions.

3.4. In our view, the current approach is both unfair and unreasonable for customers
who may not be aware Services Australia calculated their payments unlawfully and
inaccurately due to income apportionment. We agree that progressing the sizeable decision
caseload of approximately 108,000 is essential. However, we consider DSS and Services
Australia should not overlook the potential scale and scope of the unlawful income
apportionment calculations, which likely spanned more than 17 years.

3.5. Additionally, because the agencies have not conducted sampling activities, the
current approach is not supported by any considered evidence of the scale and scope of the
impact unlawful income apportionment had on historic payment rates and debts.

3.6. In our view, DSS and Services Australia should, as soon as possible, develop a
remediation strategy which provides fair and reasonable recourse for all customers
potentially affected by unlawful income apportionment. Given the agencies have known
about this issue since October 2020, it is disappointing they have not developed such a
strategy.

3.7. In their responses to our investigation, both Services Australia and DSS noted there
are legal obstacles to reviewing historic underpayments and AAT decisions. As stated in
paragraph 2.11., while we accept that social security legislation may impose limits on
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reviewing underpayment decisions or AAT decisions, there are several other options
available to the agencies to provide remedies for affected customers.

3.8. When developing a remediation strategy, Services Australia and DSS should consider
a range of options, including:

e  existing remedies available under social security legislation including, but not
limited to the ‘debt waiver’ provisions under the Social Security Act — noting a
large-scale waiver of debts may be a cost-effective option for the agencies and
appropriate and fair for affected customers

e  existing discretionary compensation mechanisms intended to ‘address financial
impacts of decisions of the Commonwealth that have an unintended, unfair,
unreasonable or inappropriate impact’, such as the CDDA scheme, waiver of
debt mechanism and Act of Grace payments

e introducing policy or legislative change to provide new remedy pathways and
compensation options.

3.9. Any developed strategy should be based on evidence derived from sampling and
supported by regular and ongoing evaluation of the outcomes arising from actioning current
and future caseloads of calculations of income apportionment-affected decisions. Both
agencies should regularly report the outcomes of this evaluation to their executives.

Recommendation 2 — Develop an overarching remediation strategy for income apportionment
affected decisions

We recommend Services Australia and DSS develop an overarching strategy to manage remedies
for customers affected or potentially affected by unlawful income apportionment decisions.

The strategy should be based on evidence and include:
e the agencies’ policy position, with a clear rationale, for which customers or classes of
customers will receive a remedy
e what remedies are available to customers or classes of customers
e regular evaluation milestones to ensure remedial actions are successfully meeting the
strategy’s objective and goals.

The strategy should be clearly communicated to potentially affected customers and shared with
the CDPP and the AAT.

Services Australia and DSS joint response: ACCEPTED

Strengthening approaches for paused reviews

3.10. Where a customer requests a review of a social security debt and is awaiting a
decision, they can request Services Australia pause recovery of the debt.® This means that
the debt will still appear against a customer’s file, and they can make voluntary repayments,

6 Services Australia, ‘How to pause your debt repayment’, Services Australia website, 2023, accessed 6
October 2023.

9
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but Services Australia will not try to recover it.” Recovery pauses are typically implemented
for fixed periods of 3% or 6 months.

3.11. Services Australia’s published target timeframe for processing customer requests for
reviews of decisions is 49 days. Data provided to us in early September 2023 showed the
average time for which income apportionment reviews had been on hand was 427 days.
Delays of this magnitude can cause significant distress and frustration for customers.

3.12. Services Australia’s management of debt recovery pauses and review delays has
been a theme in complaints to our Office since 2021. One complainant told us that agency
staff advised them debt recovery was on hold until the end of the year, but the agency then
garnished their tax return within that period without warning.

3.13.  Another complainant expressed frustration that:

‘I have been in a review process for two years now. Every three months they make
demands for repayment and | have to sit on a phone, during time | am supposed to
be working, to get them to reinstate the pause on the review that is not happening’.

3.14. Some complainants told us that they were ‘in the dark’ as to why the reviews were
taking so long and were frustrated at having to continually contact the agency to ask it to
extend recovery pauses. One complainant told us:

‘I was under the impression that while an appeal process is in place that they
wouldn't contact me to begin proceedings against me. | have waited for 752 days to
have this matter dealt with, and at no time has anyone at Centrelink given me any
updates or told me how much longer it will be until the process is complete ... | would
like to engage with Centrelink, but each time | ring, the customer service
representative tells me they can only push the date forward for another six months.’

Current approach to reviews paused due to income apportionment

3.15. Asdiscussed in paragraphs 1.13. and 1.14., Services Australia has paused work on
14,879 requests for review of a debt decision which involve pre-7 December 2020 income.
As of December 2022, Services Australia had paused recovery for 7,341 of the debts under
review which involved pre-7 December 2020 income. A further 2,392 debts from within this
cohort had already been repaid. It is unclear whether (and how) Services Australia was
recovering the other debts with paused reviews at that time.

3.16. Services Australia does not have a documented policy or process for managing debt
recovery pauses associated with these income apportionment-affected debts. This has led to
problems and inconsistencies in the way it is managing debt recovery for the approximately
14,000 affected decisions. This includes:

’Services Australia, ‘Centrelink debts and overpayments’, Services Australia website, 2023, accessed 6
October 2023.

8 Services Australia, ‘Reviews and appeal of a Centrelink decision’, Services Australia website, 2023,
accessed 6 October 2023.

10
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e approximately 2,000 debts referred to third-party debt collection agencies,
including 31 customers in respect of which Services Australia referred one or
more debts to a collection agency after the review was paused®

e anissue with the auto-extension process which, in March 2023, caused Services
Australia’s systems to issue an automated SMS to customers with paused
reviews stating, incorrectly, that it would recommence collecting the money
they owed.

3.17.  Prior to December 2022, Services Australia required customers to contact them
before the debt recovery pause expired to request the pause be extended. Services Australia
advised that, from December 2022, for all customers with a paused review who already
requested a debt recovery pause, it would automatically extend the recovery pause without
the need for the customer to make contact.

3.18. Services Australia has a policy and procedure for determining which review requests
warrant prioritisation. This includes where the customer is in crisis, extremely vulnerable, in
severe financial hardship, or where there has been a referral from an internal area or
external organisation. When a customer first requests review of a decision, the procedure
prompts staff to consider whether the customer’s circumstances warrant their review being
prioritised.

3.19. Services Australia developed a tracking document to record and monitor ‘priority’
reviews while awaiting a settled legal position. This shows that, of the approximately 14,000
paused reviews which involve income apportionment, it prioritised and finalised 216 reviews
between approximately September 2021 and July 2023. While we acknowledge these
actions were likely well-intentioned, based on the information provided, it was not clear to
us how or why these reviews were prioritised, progressed and finalised when the agency’s
legal position was not (and is still not) settled. Given this lack of clarity, we cannot be
satisfied that it was fair and reasonable for Services Australia to progress these reviews over
others.

3.20. In April 2023, Services Australia developed a plan which outlined 3 options for
resourcing and timeframes to progress the paused reviews. The plan did not state which
resourcing option and timeframes Services Australia intended to use to process all reviews,
or when and how priority reviews would be assessed.

3.21. In May 2023, Services Australia intended to recommence assessing a small, trial
number of reviews, but decided not to proceed with implementing this after our Office
shared its preliminary view — formed during our first investigation — that further work may
be needed to reach a settled legal opinion regarding the correct methodology for calculating
decisions affected by unlawful income apportionment. Services Australia plans to commence
assessing these paused reviews once there is a settled legal position.

9 Services Australia advised that, as a matter of practice, it stopped referring any debts to collection
agencies from 1 April 2023 and, as of 16 June 2023, it had recalled all referred debts from collection
agencies so they can be managed within Services Australia. In response to this report, Services
Australia has further advised that from 30 October 2023 it commenced pausing debt recovery action
for debts identified as potentially impacted by income apportionment.

11
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Developing a debt review management strategy

3.22. Inour view, Services Australia should, as soon as possible, develop and implement a
strategy for managing paused reviews of debts affected by income apportionment. This
would ensure the agency is prepared to start actioning reviews as soon as possible once
there is a settled legal position.

3.23. The strategy should apply to Services Australia’s management of the 14,879
currently paused debt review decisions, and also apply to any future requests for reviews of
income apportionment affected decisions.

3.24. Developing this strategy may assist Services Australia to minimise customer stress
and confusion associated with stop-start debt recovery pauses. Other benefits may include
reducing the agency’s workload due to fewer contacts from customers seeking updates and
reducing related complaints to the agencies and oversight bodies including our Office.

3.25. The strategy should include:

e aclear policy position on when the agency will and will not extend recovery pauses,
and how decisions about recovery pauses should be recorded

e clear criteria for which reviews will and will not be considered a priority, and
guidance on how to record these prioritisation assessments and decisions — criteria
may include factors like customer vulnerability, the length of time a review has been
paused, and the complexity of the review

e aclear decision on what resourcing and timeframes Services Australia will dedicate
to assessing income apportionment-affected reviews.

3.26. Services Australia should also develop accompanying guidance to assist staff to
implement the strategy and approach review priority decisions and debt recovery
pause decisions consistently, appropriately and fairly.

3.27. The agencies should regularly monitor and evaluate the implementation of the
strategy while Services Australia progresses the backlog of paused reviews. This will assist
Services Australia to provide assurance that all debt pauses are administered appropriately
and consistently, noting it will likely take several years for all affected matters to be
finalised.

12
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3.28. Given the length of time matters have already been paused, it may be appropriate
to recommend waiver of the affected debts, rather than embarking upon a process of
reviewing each individual matter if that will take several years further, as well as requiring
considerable resourcing from Services Australia to carry out the reviews. However, we note
this would not address all historic decisions affected by income apportionment —including
potential underpayments and debts which have already been repaid. Excluding those two
groups from any form of remedy would also not be fair.

Recommendation 3 — Develop strategy for managing income apportionment-affected reviews
We recommend Services Australia, in consultation with DSS, develops and implements a strategy
for managing income apportionment-affected reviews and debt recovery pauses.

The strategy should include the policy position on:

e the resourcing and timeframes it will dedicate to assessing the backlog of paused
reviews

e identifying and assessing priority reviews and recording reasons for prioritisation
e how it will manage debt recovery pauses and pause extensions.

The strategy should be accompanied by clear procedural guidance for staff on how to identify,
record and assess reviews and debt recovery pauses consistently and appropriately.

Q’vices Australia and DSS joint response: ACCEPTED /

Strengthening staff procedures

3.29. InInvestigation 1, we recommended DSS, in consultation with Services Australia,
amend the General Instructions to ensure delegates are not inhibited from exercising
discretion to review historical debts, and develop a new policy position on the Secretary’s
obligation to initiate a review of decisions affected by income apportionment errors. The
recommendation stated the new policy position should be consistent with legal advice and
include consideration of debts accrued in periods prior to 7 December 2020, as well as
potential historic underpayments.

3.30. DSS and Services Australia partially accepted this recommendation. The agencies
advised the General Instructions are being reviewed to ensure consistency with legal advice
and may be updated when new, relevant legal advice is obtained.

3.31. DSS, as the policy owner, is responsible for developing and maintaining the General
Instructions. Services Australia is responsible for ‘operationalising’ the General Instructions,
which involves developing and maintaining procedural guidance, scripts, and templates for
Services Australia decision-makers to assist them to calculate and communicate about
historic decisions involving income apportionment.

3.32. We reviewed the procedural guidance Services Australia developed in May 2023.
The guidance provides step-by-step instructions for staff on how to process decisions
involving pre-7 December 2020 employment income and is aligned with the General
Instructions which DSS updated in March 2023. Services Australia committed to, if
necessary, updating this guidance once the agencies have a settled legal position on how to
13
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lawfully calculate these amounts. It also confirmed it will not use the May 2023 guidance
unless or until there is a settled legal position that aligns with it.

3.33. Given DSS committed to amending the General Instructions in response to our
Investigation 1 recommendations, Services Australia will likely need to amend its current
procedural guidance to align with these amendments. Additional procedural amendments
may be required after Services Australia and DSS develop a remediation strategy for all
historic income apportionment-affected decisions.

Recommendation 4 — Update decision-making procedures
We recommend Services Australia updates its procedures for recalculating income apportionment
affected decisions following a settled legal position on how to lawfully calculate its decisions.

Services Australia should also update its procedural guidance after DSS makes any updates to the
General Instructions following our Investigation 1 recommendations, and after the agencies develop
their remediation strategy.

\Services Australia and DSS joint response: ACCEPTED )

Strengthening customer communication

3.34. As outlined in our Office’s Room for Improvement publication, simple, clear and
effective communication is essential: the public deserve no less. Providing accurate and
timely information can help to build trust and strengthen the relationship between the APS
and the public.®®

3.35. DSS advised it does not hold any responsibility for the nature, form, or content of
Services Australia’s communication products, which are delegated in full to Services
Australia.

3.36. We considered communication materials Services Australia provided, including to
assess whether it is communicating appropriately with customers affected by review delays
due to income apportionment. We also considered what action Services Australia has taken
to develop communication plans and materials for staff to use once a settled legal position is
available. The communication materials we reviewed included:

e letters —including templated draft letters, and examples of real decision letters
to customers affected by income apportionment decisions and re-calculations

e published website messaging about income apportionment!! and review
delays®?

e telephone guidance material to assist staff to respond to telephone queries
from customers with a pre-7 December 2020 debt.

10 Commonwealth Ombudsman, ‘Room for improvement: Observations from the Ombudsman’, 2023.
11 Services Australia, ‘Information about Income Apportionment’, Services Australia website, 2023,
accessed 20 September 2023.

12 Services Australia, ‘Reviews and Appeals of a Centrelink Decision’, Services Australia website, 2023
accessed 20 September 2023.
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Developing comprehensive communication plan

3.37. Inearly 2023, Services Australia commenced developing a customer communication
plan for the rollout of its revised income apportionment-related debt methodology. The plan
included information about customer messaging channels and a proposed timeline for the
rollout of communication materials.

3.38. As with its pause on decisions and reviews, Services Australia elected to pause the
rollout of the communication plan, letters and telephone guidance in May 2023. This was

also after our Office shared its preliminary view — formed during the first investigation into
this topic — that further work may be needed to reach a settled legal opinion regarding the
correct methodology for calculating decisions affected by unlawful income apportionment.

3.39. Inourview, the communication plan Services Australia developed is not sufficient. It
is currently limited to five pages of a longer slideshow developed by the agency to address
the 108,000 identified income apportionment-affected potential debts. It is not clear from
the document whether the communication plan has been approved or whether is available
to relevant Services Australia staff.

3.40. Considering the agency has been aware of this issue since late 2020, it is
disappointing it has not made more progress towards developing a comprehensive
communication plan. Without a plan, Services Australia is not well-placed to provide the
public with up-to-date information when its strategy to address income apportionment
decisions progresses.

3.41. Services Australia should develop a comprehensive, standalone communication
plan, which clearly outlines how it will communicate with customers affected (or potentially
affected) by historic unlawful income apportionment calculations. The communication plan
should include the elements of its current plan listed in paragraph 3.37, such as customer
messaging channels (letter, online, telephone) and a timeline. It should also:

e  outline what information Services Australia will share with affected, and
potentially affected, customers about its historic unlawful income
apportionment practices, and any avenues for redress — including clear
information to customers about their rights to seek review of decisions or other
remedies.

e include a clear strategy for communicating with all customers potentially
affected, right back to 2003

e  be approved by Services Australia’s executive

e include regular evaluation and review steps to ensure communication products
include the most up-to-date information.

3.42. Services Australia’s plan should also include the agency’s position on proactively
informing people who have not sought reviews of affected historic decisions — including
those who are repaying debts which may have been based on unlawful income
apportionment calculations — about historic income apportionment practices. Otherwise,
customers may not think to exercise their review and appeal rights, or may not understand
that previous decisions about whether to pursue their review rights may have been based
on incomplete information.

15
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3.43. The approved communication plan should be shared with relevant Services Australia
internal staff. Services Australia should also share copies of its approved communication
plan externally with DSS, the CDPP and the AAT. This may assist these agencies to make
informed decisions about their respective approaches to communicating with people
affected by historic unlawful income apportionment calculations.

(Recommendation 5 — Develop communication plan \
We recommend Services Australia develop a comprehensive communication plan to manage all
aspects of communication with customers affected, or potentially affected, by historic unlawful

income apportionment.

Services Australia should provide copies of its approved communication plan with DSS, the CDPP
and the AAT.

Qervices Australia and DSS joint response: ACCEPTED j

Strengthening communication products

3.44. We also identified gaps and limitations in Services Australia’s current and draft
products for communicating with customers about income apportionment and review
delays, including decision letters, website messaging and telephone guidance for staff.

3.45. We found that while some products explain Services Australia’s delay in processing
reviews and apologise for the delay, they do not include clear and accurate information
about historic unlawful income apportionment practices or why and how this is affecting the
timeliness of current reviews.

3.46. Asanexample, we found issues with Services Australia’s current telephone guidance
for staff on income apportionment-related delays. The guidance contains messages to
support conversations, suggested wording, and references to relevant internal procedures
and guidance documents. The scripts include prompts for staff to apologise for delays and
ask customers about their individual situation and needs, to assist the agency to identify
customers who are in crisis, vulnerable or may otherwise need additional help.

3.47. Disappointingly, the telephone guidance does not prompt staff to acknowledge the
agency’s former calculation methodology was unlawful or explain the income
apportionment issue and how and why it is affecting debts or other historic decisions.
Instead, guidance prompts staff to refer to the income apportionment issue as a ‘policy
change’ or to refer to the 7 December 2020 legislation change as a reason for the
recalculation. We consider that framing explanations in this way is disingenuous, lacks
transparency and fails to provide customers with all the information they are entitled to
receive.

3.48. We also found limitations in Services Australia’s template letters. None of the
template letters Services Australia provided include appropriate explanations of income
apportionment, either as a general concept or as it applies to the customer’s own
circumstances. The letters also do not contain any information about the agency’s prior
unlawful income apportionment practices which led to decision-making delays or may lead
to new debt calculations.

16
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3.49. We found that Services Australia is not including sufficient information in its decision
letters to individual customers about the impact that unlawful income apportionment had
on their debt amount. We assessed a review decision letter Services Australia provided to a
customer whose debt was recalculated and reduced using the General Instructions
methodology. The decision letter included the new and former debt amount but did not
clearly explain how or why the debt was recalculated. Importantly, it also did not explain to
the customer that Services Australia previously calculated the debt in an unlawful way, or
even that Services Australia’s previous calculation had been in error.

3.50. In our view, omitting information in decision letters about how and why a debt has
been recalculated, and whether it relates to historic unlawful income apportionment
practices, is unreasonable and inappropriate. Providing a simple but clear statement of the
reasons, evidence and facts for a decision is a fundamental aspect of good public
administration.

3.51. Customers have a right to fully understand the financial decisions that affect them,
and government decisions about payments and debts can deeply impact people both
economically and emotionally. Without sufficient information, individuals cannot make
informed decisions about whether to exercise their further review or appeal rights.®® It is
also generally good administrative practice for an agency to provide an apology where it has
made an incorrect or unlawful decision.

3.52. Due to these identified gaps and inconsistencies, we conclude that since the pause
on debt decisions in July 2021, Services Australia staff have not had appropriate materials to
support them to communicate effectively with customers who contact the agency about
income apportionment related debt reviews which have been paused. In particular, the
communications products do not contain enough information to support staff to provide
customers a full picture of why their individual review is on hold.

3.53. Inourview, Services Australia should amend its template letters, internal scripts for
staff and website messaging to include clear and accurate information about historic
unlawful income apportionment practices, and why and how this is affecting current review
delays and decisions.

3.54. At a minimum, these products should:

e clearly and simply explain income apportionment and how its unlawful
application impacted historic decisions and review delays (including specific
information to individuals who had their payments unlawfully calculated)

e include an apology for decision delays and historic unlawful calculations

e provide information about what Services Australia is doing to address the
impact of historic unlawful income apportionment decisions —and information
about review rights or other remedies for affected customers.

13 Administrative Review Council, ‘Decision Making: Reasons, Administrative Best Practice Guides’,
Attorney-General’s Department, 2007.
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3.55. Implementing our identified improvements to communication products will assist
Services Australia to provide increased assurance to its customers, and improved
information to the public about how this issue could affect them. It will also support staff to
communicate effectively with the public throughout the period it takes Services Australia to
address these historic unlawful calculations.

ﬂecommendation 6 — Amend communications \

We recommend Services Australia amends all relevant communications, including its decision
letters, staff telephone guidance and website information to include:

e aclear and simple explanation of income apportionment, and how unlawful practices
impacted historic decisions and review delays (including specific information to individuals
who had their payments unlawfully calculated)

e anapology for decision delays, and for historic unlawful calculations

e information about what Services Australia is doing to address historic unlawful income
apportionment decisions.

Q:rvices Australia and DSS joint response: ACCEPTED )

Strengthening complaint handling

3.56. Complaints are a valuable resource for agencies, as data obtained from complaint
handling can provide insights into program weaknesses, systemic administration issues and
opportunities to improve business practices. Complaint data can also highlight issues with
policy implementation and settings that can be considered by policy makers.*

3.57. Complaint handling systems should be supported by clear step-by-step guidance to
help staff identify, receive, manage, resolve and record complaints. It is better practice for
complaint systems to include regular reporting to agency executives about complaint
volumes and trends, including data about complaint issues, possible causes and outcomes.

3.58. Our investigation considered Services Australia’s and DSS’s complaint handling
policies and procedures to assess whether the agencies have appropriate frameworks to
support effective management of complaints about income apportionment-related issues.

3.59. We focussed on two aspects of Services Australia’s and DSS’s complaint handling:
e  whether staff are appropriately supported to identify and record income
apportionment complaints
e whether there are appropriate reporting mechanisms between the agencies for
income apportionment complaints.
Identifying and recording complaints about income apportionment

3.60. DSS advised it receives very few complaints relating to debts or debt decisions
administered by Services Australia. Where DSS receives a complaint about income
apportionment decisions, explanations or review delay, it refers this complaint to Services
Australia, as the service delivery agency. DSS advised it is responsible for managing

14 Commonwealth Ombudsman, ‘Better Practice Complaint Handling Guide’, 2020, p 5.
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complaints made about social security policy and refers these internally to the relevant DSS
policy area for response.

3.61. Services Australia has a two-tier system it uses to handle all complaints. For the first
stage (Level 1 complaints) the staff member who first receives the complaint from a
customer must take ownership of the complaint, including recording and responding to the
complaint.

3.62. Where a complaint cannot be resolved at Level 1 or there is another reason for
escalation, the complaint is escalated to Level 2 and referred to the Escalated Complaints
and Feedback Team, a specialised team of complaint officers.

Figure 2 — Services Australia’s income apportionment complaint process

Escalated Customer Learning

Reference Group

Staff member who received the All level 2 complaints are considered A general manager forum to discuss
contact (call, online complaint, in by Level 2 Complaints Officers within learnings and potential systemic issues
person contact) will: the Escalated Complaints and arising from complaints and customer
Take ownership of complaint and Feedback team (ECF). feedback, including income
respond. apportionment.
Use Customer Feedback Tool to The Level 2 Complaints Officer will:
record details of complaint. - Follow internal guidance to
Aim to finalise and respond to identify complaint issue and
complaint within 10 business days investigate complaint, including
Where required, seek assistance contacting internal business areas.
from manager or specialist area. - Where identified complaint relates
If not resolved, (or meets internal to income apportionment debt and
escalation criteria) escalate to Level 2. cannot be resolved by ECF, refer to
Debt Policy Team for investigation and
response.

Record all action taken on

complaint in systems.

Where identified complaint relates
to income apportionment, add to
internal register kept by ECF team.

Complaint resolution Escalated complaint resolution Internal systemic assessment

3.63. In approximately April 2023, the agency released internal guidance to assist
complaints staff in the Escalated Complaints and Feedback team to identify complaints
about income apportionment-related decisions, reviews or communications. However,
information provided to our investigation did not identify any equivalent guidance available
to all staff — any of whom may be responsible for receiving and responding to income
apportionment-related complaints at Level 1.

3.64. Additionally, information provided to our investigation indicated that, at Level 1,
Services Australia staff are not required to record information about the payment type, or
whether a complaint relates to income apportionment. Staff are required to complete a
Customer Feedback Tool, which prompts staff to enter details of the service (such as phone
service, claim or application, etc) and issue/s complained about (such as waited too long or
disagree with decision).

3.65. More specific complaint information (such as the payment type to which the
complaint relates) is only captured when the complaint is escalated to Level 2. From August
2022, the Escalated Complaints and Feedback team began to manually maintain a register of
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Level 2 complaints it received about review delays associated with income apportionment.
As of 14 July 2023, 374 complaints about income apportionment were recorded on the
register.

3.66. Services Australia advised it may discuss escalated complaints related to review
delays or income apportionment with the agency’s Escalated Customer Learning Reference
Group’ (ECLRG), in which agency managers can internally share learnings and systemic issues
arising from complaints and customer feedback. Records indicate the ECLRG met to discuss
the income apportionment issue in approximately February 2023, but it is unclear whether —
or how frequently — the group has discussed, or intends to discuss income apportionment.

3.67. Theincome apportionment complaints register and the ECLRG are positive
initiatives and may assist Services Australia to identify systemic issues and trends in
complaints. Additionally, when the agency recommences assessing income apportionment
affected decisions, capturing and discussing information about income apportionment
complaints may assist Services Australia to identify and address issues in program rollout
and design which may not have been otherwise identified.

3.68. We consider that Services Australia should develop a policy, and accompanying
guidance to support all staff to identify, record and respond to income apportionment
complaints, including at Level 1.

3.69. Services Australia should also develop a system to record complaints about income
apportionment at Level 1. Without an ability to capture this information at Level 1, Services
Australia is missing crucial feedback about the rollout of its plan to address historic
unlawfully calculated income apportionment decisions. Data is only as good as the
information that is collected and the way it is analysed.

(Recommendation 7 — Develop and implement a policy to capture all income apportionment
complaints

We recommend Services Australia develops and implements a policy to capture complaints about
income apportionment-affected decisions, reviews, communications and related issues at all
complaint levels.

The policy should be supported by guidance for all staff to support them to identify and respond to
complaints related to income apportionment.

Qervices Australia and DSS joint response: ACCEPTED

\

J

3.70. Inresponse to this report, Services Australia advised that it has published internal
guidance to all staff on recording that complaints are about income apportionment.

DSS’s and Services Australia’s complaint reporting

3.71. Good complaint handling systems include regular reporting to an agency’s executive.
At a minimum the executive should receive reports about complaint volumes and trends
including data about complaint issues, causes and outcomes, systemic issues and
complainants (for example, geographic, demographic, cohort information). During
implementation of new policies and services, it is better practice for complaints analysis and
reporting to occur more frequently.® This can assist an agency’s executive to make informed

15 Commonwealth Ombudsman, ‘Better Practice Complaint Handling Guide’, 2020, p 33.

20



Commonwealth Ombudsman—Services Australia and the Department of Social Services: Income
Apportionment Administration

and evidence-based decisions about decision-making policy and programs and feed into
timely adjustments or improvements.

3.72. Asstated above, Services Australia is responsible for handling and reporting to its
executive on complaints about the administration of social security payments. DSS manages
policy related complaints and refers complaints about individual debts to Services Australia.
While the agencies advise they meet regularly about income apportionment issues, the
agencies do not currently regularly share data or information about related complaints.

3.73. DSS advised it monitors its own complaints and may further examine complaints
more intensively in circumstances where there is an unusual pattern or volume of
complaints about an issue. DSS also advised that it does not hold or collect data on Services
Australia’s complaint outcomes, and Services Australia is responsible for reporting systemic
issues to DSS.

3.74. Services Australia outlined that it may share information about systemic issues with
DSS when required. However, from the information provided it was not clear what might
trigger Services Australia to report a systemic issue to DSS. Neither agency provided
evidence it had shared information about income apportionment complaints with the other
agency. Additionally, based on the information they provided to us, the agencies do not
have a documented responsibility to regularly report to one another regarding income
apportionment complaints data.

3.75. The DSS and Services Australia Bilateral Management Arrangement head agreement
provided to our Office outlines that the agencies have a commitment to co-design policy and
share data, knowledge and customer experience insights. Without a clear requirement to
regularly share complaint information, DSS and Services Australia may find it difficult to
provide assurance that their shared commitments under these administrative arrangements
are supported by timely feedback about policy implementation.

3.76. Our conclusions in this area are similar to those in the Australian National Audit
Office (ANAOQ)’s recent audit into the accuracy and timeliness of welfare payments.® The
ANAO found Services Australia’s and DSS’s data collection does not adequately support
continuous improvement and the current bilateral agreement does not adequately support
oversight of payment accuracy and timeliness.

3.77. DSS has delegated service delivery responsibilities to Services Australia but remains
accountable for these delivery outcomes. Any bilateral agreement must effectively enable
DSS to oversee the functions it has delegated. We agree with the ANAQ’s findings that
agreements between the agencies should ‘incorporate robust processes to provide
independent and objective assurance on the delivery of agreed outcomes, and facilitate
strategic consideration of shared risks. Where one entity has identified gaps or risks with
business processes or assurance processes, there should be mechanisms in place to promptly
communicate these issues to the other entity.”*’

3.78. DSS advised it is developing a Memorandum of Understanding with Services
Australia to facilitate the agencies to discuss complaints more broadly and provide a facility
to refer complaints between the two agencies. In our view, this is a positive initiative and

8Australian National Audit Office, ‘Accuracy and Timeliness of Welfare Payments’, 2023.
ANAO, ‘Accuracy and Timeliness of Welfare Payments’, 2023, p 15.
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may assist the agencies to identify opportunities to improve social security policy and
practices for which they are jointly responsible.*®

3.79. Sinceitis likely the agencies will be taking action to address unlawful income
apportionment practices for years to come, we consider Services Australia and DSS should
develop a system to regularly report to one another about complaints either receives about
income apportionment decisions, communications and other actions associated with
remedying historic unlawful income apportionment practices. This will assist the agencies to
have appropriate visibility of functions for which they are independently or jointly
responsible.

(Recommendation 8 — Develop regular complaint reporting requirements \
We recommend Services Australia and DSS provide regular reports to each other on income
apportionment complaints and complaint issues arising from agency actions to remedy historic
income apportionment issues.

At a minimum, reports should include complaint volumes and trends — such as data about complaint
issues, causes and outcomes, and systemic issues.

\Services Australia and DSS joint response: ACCEPTED j

18 Commonwealth Ombudsman, ‘Better Practice Complaint Handling Guide’, 2020, p 5.
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Appendix A - Joint Response from Department of Social Services and Services
Australia

Services

: ’i Australian Government
Australia

Department of Social Services Australian Government

Your reference: A2372481
Our references: Department of Social Services: EC23-002707
Services Australia: LEX: 8798

Mr lain Anderson
Commonwealth Ombudsman
By email: lain.Anderson@ombudsman.gov.au

Dear Mr Anf}éson ,a”")

Second Draft report into Income Apportionment — Department of Social Services
and Services Australia

Thank you for your letter of 25 October 2023 providing a draft of your second report into
Income Apportionment.

We appreciate the opportunity you have provided the Department of Social Services
(Department) and Services Australia (Agency) to:

. identify errors of fact in the draft report; and
. provide a response to your recommendations, including any implementation
underway or planned and indicative timeframes.

The Department and the Agency have taken the opportunity offered by you to develop a
joint response to the proposed recommendations (Attachment A), and to provide details
of factual errors, together with observations, on certain aspects of the draft report
(Attachment B).

While the Department and the Agency acknowledge that the time this has taken to
resolve this issue is less than optimal, the draft report does not acknowledge the
ongoing work, including actions we have previously advised are already well-advanced.
For example, your Office has been advised about:

. the significant sampling exercise already completed to date;
. progress in resolving outstanding legal issues;
. the implementation of a pause of the recovery of income apportioned debts,

including the engagement with your office about customer communication
material before it was issued; and

d the withdrawal of criminal prosecutions and the content of communication
material provided by the Commonwealth Director of Public Prosecutions for
affected individuals.

GPO Box 9820 Canberra ACT 2601
Email » Facsimile * Telephone 1300 653 227
National Relay Service: TTY: 133 677, Speak and listen: 1300 555 727, Internet relay: www.relayservice.com.au
www.dss.gov.au
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We consider the draft report does not adequately reflect the information provided to
your Office by the Department and the Agency in response to the section 9 notice and
in ongoing engagement with your Office.

Further, given the size and scale of the issue, it is highly likely the Government will
ultimately need to make the decision on appropriate remediation, informed by policy,
legal and service delivery advice provided to it by the Department and the Agency.

The agencies are acutely aware of the need to find an appropriate way forward in order
to provide certainty to customers who may be impacted by income apportionment. We
are working closely with our legal services providers and others to expedite the
development of options which we can provide to Government.

We will continue to update your Office on our progress, including on the implementation
of your recommendations.

If you wish to discuss any aspect of the response, please do not hesitate to contact us
directly.

Yours sincerely

5/ (L. B

e

Ray Griggs Chris Birrer
Secretary Acting CEO
Department of Social Services Services Australia

Date: |5NCN QZ Date: (§ Moy 23
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Australian Government Services
Department of Social Services Australian Government Australia

Joint Response from the Department of Social Services (the Department) and
Services Australia (the Agency)
Ombudsman Draft Report: Accouniability in Action: Identifying, Owning And
Fixing Errors —
15 November 2023

RECOMMENDATION 1: Develop a strategy for sampling potentially affected historic debts,
underpayments, AAT decisions and CDPP referred debts

We recommend Services Australia, in consultation with DSS, develop a strategy to assess a sample of
historic debts, underpayments, AAT decisions and debts referred to the CDFPP for prasecution that
were potentially affected by unfawful income apportionment.

The sample should be statistically significant in size, provide a high rate of confidence, and include a
range of payments across a range of years between 2003 to 2020.

The strategy should outline the timing, resourcing and sampling methodology invoived for all potentially
affected payments.

Joint response: ACCEPTED (PARTIALLY ACTIONED)

Action to address this Recommendation has commenced. From 24 August 2023 to 10 October 2023,
the Agency, in consultation with the Department, undertook an initial sampling exercise to assist in
understanding the extent of income apportionment in relation to the calculation of debts.

This initial sampling included 2,202 randomly identified undetermined and determined debt records
across the 2010 to 2020 financial years where the debt period was prior to 7 December 2020, and the
record related to employment income debt matters. The sample included 1,999 undetermined debt
records, with a further 203 determined debt records relating to priority formal reviews and/or debts that
were the basis of a prosecution conducted by the CDPP. Of the records sampled, only 328 contained
enough information for the debt to be recalculated. Recalculation activities to date have confirmed that
without income apportionment, a debt would still exist in approximately 99 percent of cases, however
the amount of the overpayment may increase or decrease (with the number of debts increasing or
decreasing being relatively even) based on individual circumstances.

Consideration of the sample size was informed by information provided by the Australian Bureau of
Statistics (ABS) to the Department in early July 2023.

The findings from the ABS report on the sample size were included in the Secretary’s letter to the
Agency of 14 July 2023, requesting that sampling be undertaken. We understand this letter was
provided to the Ombudsman on 8 August 2023.

Given it was necessary to have a calculation methodology for the sampling, the calculation
methodology for the sampling reflects the General Guidance (previously called General Instructions),
noting this methodology has been accepted in a number of recent AAT2 decisions.

The Agency, in consultation with the Department, is now progressing a further sampling activity with a
focus on historically determined debts (prior to 2010), underpayments and AAT decisions. This further
sampling activity is expected to be completed early in 2024. The further sampling will improve the
sample size and robustness of the results.

OFFICIAL
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RECOMMENDATION 2: Develop an overarching remediation strategy for income apportionment
affected decisions

We recommend Services Australia and DSS develop an overarching strategy to manage remedies for
customers affected or potentially affected by unfawful income apportionment decisions.

The strategy should be based on evidence and include:

. the agencies’ policy position, with a clear rationale, for which customers or classes of
customers will receive a remedy

. what remedies are available to customers or classes of customers

. regular evaluation milestones to ensure remedial actions are successfully meeting the

strategy’s obfective and goals.

The strategy should be clearly communicated to potentially affected customers and shared with the
CDPP and the AAT.

Joint response: ACCEPTED

Development of a remediation strategy will be informed by clarification of the legal position, including
by the Solicitor-General. Once this is resolved, the Department will present potential options for
Government on a way forward. The Agency would be responsible for implementation of any options
once a Government decision is made.

In preparation, the Agency is currently undertaking activities to support the identification of affected
customer cohorts that may require remedy. The Agency, in consultation with the Department, is also
regularly engaged with the CDPP in relation to historic, current, and future criminal prosecutions
associated with income apportionment affected debts. The CDPP advised that it is reliant on the
Agency to identify affected criminal prosecutions.

The legal and policy position and the Government’s decision on remediation options will, once settled,
further inform a strategy for engagement with customers.

The timeframe for completion of this engagement strategy is dependent on what options the
Government takes forward. Once complete, the strategy will be shared with the CDPP and AAT.

RECOMMENDATION 3: Develop strategy for managing income apportionment-affected reviews

We recommend Services Australia, in consultation with DSS, develops and implements a strategy for
managing income apportionment-affected reviews and debt recovery pauses.

The strategy should include its palicy position or:

. the rescurcing and timeframes it will dedicate to assessing the backlog of paused reviews
. identifying and assessing priority reviews and recording reasons for prioritisation
. how it will manage debt recovery pauses and pause extensions.

The strategy should be accompanied by clear procedural guidance for staff on how to identify, record
and assess reviews and debt recovery pauses consistently and appropriately.

Joint response: ACCEPTED

The Department and the Agency agree a strategy should be developed and implemented. The
development of this strategy is linked to the issues discussed in the response to Recommendation 2
and forms part of the broader remediation strategy.

The Agency is currently unable to determine required resourcing and timeframes to assess income
apportionment affected reviews until Government has made a decision on remediation options based
on advice from the Department. The sampling activities outlined in Recommendation 1, will assist the
Agency in modelling an effective resourcing approach.

OFFICIAL
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Once Government has made a decision on remediation, the Agency, in consultation with the
Department, will develop and implement a strategy to manage income apportionment affected reviews
including a clear framework of the identification and prioritisation of reviews for vulnerable and at-risk
customers.

The management and extension of debt recovery pauses for income apportionment debts under review
will be addressed as the Agency develops a broader debt management strategy inclusive of
management of debt pauses in agreement with policy partner agencies.

The timeframe for completion of this strategy is dependent on a decision by Government on
remediation more broadly.

RECOMMENDATION 4: Update decision-making procedures

We recommend Services Australia updates its procedures for recalculating income apportionment
affected decisions following a settled legal position on how to fawfully calculate its decisions.

Services Australia should alsc update its procedural quidance after DSS makes any updates to the
General Instructions following our Investigation 1 recommendations, and after the agencies develop
their remediation strategy.

Joint response: ACCEPTED

The Agency will, in consultation with the Department, update procedures and guidance for the
recalculating of income apportionment affected decisions once Government has made a decision on
remediation options.

The Agency has existing processes in place to review and update procedures and training materials to
ensure staff are appropriately trained and supported in the processing of activities.

In anticipation of the legal and policy position being settled, and Government’s decision on remediation
options, the Agency is establishing a central coordination team to ensure effective governance,
strategies and procedures are in place to make the required changes, when known, and to support the
implementation of resolution for affected customers.

The timeframe for completion of this response is dependent on the Government'’s decision on
remediation options.

RECOMMENDATION 5: Develop a communications plan

We recommend Services Australia develop a comprehensive communications plan to manage all
aspects of communicatfon with customers affected, or potentially affected, by historic unlawful income
apportionment.

Services Australia should provide copies of its approved communication plan to DSS, the COPP and
the AAT.

Joint response: ACCEPTED (PARTIALLY ACTIONED)

The Agency, in consultation with the Department, has developed a communications approach to
provide customers with information and to support staff to provide information in relation to income
apportionment matters.

In Cctober 2023, communication materials were prepared to support the commencement of direct
customer engagement in relation to the pause on debt recovery (via SMS and letters).

This included plain English explanations on the Services Australia website of what the Agency is doing,
the action customers need to take and how they can get support if required.

OFFICIAL
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The Agency first published information about income apportionment on its website on 11 August 2023.
The website was further updated on 30 October 2023 to include information about the debt recovery
pause and the correspondence being sent to customers.

The Agency has alsc been working closely with the CDPP to ensure it is aware of the communications
being provided to individuals.

Once the Government has made a decision, and the subsequent actions have been agreed with
relevant stakeholders, the Agency will update the communication products to ensure that all affected
customers and relevant stakeholders understand how they are impacted and any future action to be
taken.

Any additional communication activities would leverage existing communication strategies maintained
by the Agency which support critical communications to customers and third parties relating to all
Agency business.

The Agency will continue to work with the Department and the CDPP on updated communications
plans and will share approved communications plans with the Department, the CDPP and the AAT.
On 23 October 2023, the CDPP, in accordance with their disclosure obligations, commenced notifying
individuals prosecuted in the last 5 years and who remain subject to a current court order. The CDPP
advised these individuals of the Commonwealth Ombudsman’s report and that the overpayments
alleged in their prosecutions involved an incorrect calculation due to the methed of income
apportionment, referring customers to contact the Agency with further queries.

RECOMMENDATION 6: Amend communications

We recommend Services Australia amends all relevant communications, including its decision letters,
staff telephone guidance and website information to include:

s Aclear and simple explanation of income apportionment, and how unlawful practices impacted
historic decisions and review delays (including specific information to individuals wad their
payments uniawfully calculated)

*» Apology faor decision delays, and for historic unlawful calculations

s [nformation about what Services Australia is doing to address historic unfawful income
apportionment decisions.

Joint response: ACCEPTED (PARTIALLY ACTIONED)

Similar to the response provided above to Recommendation 5, the Agency will continually revise its
communications products as the Government’s position is settled and subsequent actions are agreed.

The Agency has already updated communications materials on its website to provide an explanation of
income apportionment, and further information for customers relating to paused activities. This includes
information on the telephony Interactive Voice Response service, and letters being issued to customers
who have had debts paused.

The Agency will continue to update its customer correspondence products and procedural guidance
(which includes staff telephone guidance) over time, in line with the Government’s decision on
remediation options.

On 6 November 2023, the Agency commenced the distribution of letters to affected customers
regarding the pause on debt recovery. These letters included an explanation of income apportionment,
together with information on where to go for more information on the Services Australia website. The
Agency used its customer and staff insights capability to test these letters with customers.

The Agency will include an explanation of income apportionment in all review decision letters for
affected debts, together with an apology for the resulting delay in completing the review.

OFFICIAL
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RECOMMENDATION 7: Develop and implement a policy to capture all income apportionment
complaints

We recommend Services Australia develops and implements a policy to capiure complaints about
income apportionment-affected decisions, reviews, communications and refated issues at all complaint
levels.

The policy should be supported by guidance for all staff to support them to identify and respond to
complaints related to income appaortionment.

Joint response: ACCEPTED (and ACTIONED)

The Agency has developed and implemented processes to capture complaints about income
apportionment-affected decisions, reviews, communications and related issues at all complaint levels.

Between April and August 2023, progressive action has been undertaken to support all staff to identify
and record income apportionment related complaints.

On 20 May 2023, the Agency published internal guidance (an operational message) available to all
staff relating to reviews involving employment income earned before 7 December 2020.

On 2 August 2023, the Customer Complaints and Feedback Index was updated to include instructions
for all staff managing complaints (both Level 1 and Level 2) on how to identify and record complaints
about debts relating to employment income and income apportionment before 7 December 2020 in the
Customer Feedback Tool. This tool also captures the payment and service the feedback is aboLt.

On 2 August 2023, the Agency updated the operational message available to all staff to include
instructions on how to capture the payment type for complaints received at Level 1 and 2.

RECOMMENDATION 8: Develop regular complaint reporting requirements

We recommend Services Australia and DSS provide regular reports fo each other on income
apportionment compiaints and complaint issues arising from agency actions to remeady historic income
apportionment issues.

At a minimum, reports should include complaint volumes and trends — such as data about compiaint
volumes and trends — such as data about complaint issues, causes and outcomes, and systemic
issues.

Joint response: ACCEPTED (PARTIALLY ACTIONED)

The Department and the Agency accept Recommendation 8. Regular reporting on complaints related
to income apportionment already occurs.

The Department has established monthly meetings with the Agency to discuss all complaint matters
relating to policy held by the Department and delivered by the Agency. This meeting provides a
platform and mechanism for both parties to present and share reporting information, including income
apportionment issues

The Bilateral Management Agreement between the Department and the Agency, currently being
finalised, will include complaint handling, referral and reporting obligations. This will formalise the
approach noted above.
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WHY DID WE INVESTIGATE?

In February 2023, Services Australia and the Department of Social Services (DSS) told our Office
there was an issue with how Services Australia had been apportioning income to calculate social
security payment rates before 7 December 2020, when the law changed.

‘Income apportionment’ is different to ‘income averaging’ that was at the heart of Robodebt.
The Administrative Appeals Tribunal (AAT) sent some debts back to Services Australia to be
recalculated. This raised concerns about whether income had been lawfully calculated.

Services Australia advised it paused approximately 13,000 debt reviews while the agencies sought
legal advice. Another 87,000 files which may become debts were also potentially affected by
unlawful or incorrect income apportionment calculations.

Given the scale, significance and potential impact, the Ombudsman decided to conduct two
investigations into income apportionment:

o Investigation 1 — lawfulness of the agencies’ approach to income apportionment.

o Investigation 2 — examining the agencies’ administration of income apportionment decisions,
communication with customers, and handling of complaints, internal reviews and AAT or
Federal Court appeals.

This statement relates to Investigation 1. Investigation 2 is ongoing.

WHAT DID WE FIND?

Since at least 2003, Services Australia (and its precursor the Department of Human Services), was
unlawfully apportioning customers’ income across two or more Centrelink instalment periods. This
in turn likely affected social security payment rates and may have lead to unfair debts against
customers.

Since becoming aware of the issue in October 2020, the agencies took steps to seek legal advice,
but could have acted quicker to finalise advice.

There is an unresolved and significant difference of opinion between some of the legal advices.
The General Instructions that DSS developed to guide how decision-makers should recalculate the
approximately 100,000 actual and potential debts need further development.

The agencies could have acted quicker to inform us of this issue, particularly since Services
Australia knew our Office had investigated some of the affected complaints.

The agencies are still determining how much the known and potential debts are affected —that is,
how much payment rates went up or down because of unlawful or inaccurate income
apportionment calculations. It is unknown how many other customers may have been impacted
by unlawful or inaccurate debts or underpayments.

WHAT DID WE RECOMMEND?

« We made four recommendations (one with two options) and one suggestion for the agencies

to establish clear and lawful positions on income apportionment, and to foster cooperation
with other Commonwealth agencies to resolve other outstanding issues.

DSS and Services Australia undertook to implement all four recommendations (partially
accepting one and accepting the other three) and the suggestion. We will monitor their
progress.

NEXT STEPS

« The Solicitor-General advised, in the first instance, the agencies should see if a clear legal

position can be reached by the legal professionals who provided advice. The agencies agreed
to pursue this.
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Lessons in lawfulness

Ombudsman investigation into Services Australia’s and the Department of Social Services’
response to the question of the lawfulness of income apportionment before 7 December 2020

In July 2023, the Office of the Commonwealth Ombudsman (the Office) finalised an investigation
into Services Australia’s and DSS’s response to the question of the lawfulness of income
apportionment.

The Ombudsman, Mr lain Anderson, issued a formal report to both agencies and the Ministers for
Government Services and Social Services, providing the findings of the investigation and making four
recommendations (recommendation 1 had two options), one suggestion and two comments.

The report includes details about legal advice sought by the agencies about this matter. Owing to the
need to protect privilege attached to that advice, the Ombudsman decided not to release the report
publicly. Instead, we are publishing this statement to provide visibility of the investigation’s findings
and recommendations and the agencies’ response.

Background to the investigation

On 29 October 2020, at Senate Estimates, then-Senator Rex Patrick raised concerns with Services
Australia about the lawfulness of its approach to apportioning income when calculating Centrelink
payment rates. The Guardian Australia reported on the Senator’s questions and AAT reviews of
debts in November 2020 and March 20212, respectively.

In February 2021, the AAT made two decisions requiring Services Australia to recalculate debts that
related to income apportionment. The AAT identified issues in how Services Australia was applying
section 1073B of the Social Security Act 1991 (the Social Security Act) to apportion income. Section
1073B was in force between 2003 and 7 December 2020.

Around March 2021, the Office began receiving complaints about delays in Services Australia
reviews. Between then and January 2023, we investigated or made preliminary inquiries about these
individual complaints. Services Australia did not inform us, as part of these investigations, that these
review delays were affected by this underlying legal issue.

In January 2023, Services Australia approached the Office to offer a briefing on income
apportionment. At that briefing, on 17 February 2023, Services Australia and DSS told us that, in the
period between becoming aware of the issue and advising our Office, they:

e obtained several draft and final advices from multiple legal providers

e identified approximately 13,000 requests for reviews of debts that may be impacted by
income apportionment — they placed these reviews on hold while the agencies considered
how best to approach them, and

e identified another approximately 87,000 potential debts which may be affected by income
apportionment.

1 The Guardian online, Luke Henriques-Gomes, More welfare debts under scrutiny after tribunal rulings cast
doubt on Services Australia methods, 10 November 2020, accessed 15 July 2023.

2 The Guardian online, Luke Henriques-Gomes, Centrelink must review welfare debts after tribunal casts
further doubt on income averaging, senator says, 6 March 2021, accessed 15 July 2023.
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Due to the scale of the issue and the significant number of potentially affected customers, on

14 March 2023 the Ombudsman initiated this investigation using his own motion powers. The
Ombudsman used section 9 of the Ombudsman Act 1976 (Ombudsman Act) to require information
from Services Australia and DSS about income apportionment. Under the Ombudsman Act, it is an
offence to fail or refuse to respond to a section 9 notice without a reasonable excuse.

Timeline
Figure 1 — Timeline of income apportionment action taken and investigation action

Senator Rex Patrick Two AAT decisions
questions Services express view that DSS receives second Services Australia
Australia witnessess on Services Australia's DSS receives first draft ~ draft legal advice from receives preliminary
'payslip averaging' usage of s 1073B is legal advice from Firm Firm 1 on s 1073B advice from Firm 2
issues. incorrect. 1 on s 1073B issues. issues regarding AAT appeal.

October 2020 February 2021 March 2021 May 2021 August 2021

December 2021 November 2021 October 2021

April 2022 March 2022

Firm 2 briefs counsel;

Services Australia DSS finalises advice Counsel finalises advice Services Australia

receives third counsel from Firm 1. for first AAT appeal. receives second Services Australia
advice on potential finalised counsel advice receives first draft
appeal of AAT decision. on a second AAT counsel advice on AAT
appeal. appeal.
DSS receives draft DSS receives final ombud i
DSS receives draft advice on DSS provides finalised advice regarding mbudsman notities

agencies of intention to

advice from Firm 2 on supplementary issues General Instructions to General Instructions . .
investigate.

General Instructions from Firm 2. Services Australia. from Firm 2.

March 2023

December 2022

November 2022

July 2022 February 2023

July 2023 May 2023 April 2023
Ombudsman finalises DSS receives further DSS receives fourth
investigation 1. counsel advice counsel advice,
regarding secretary- regarding secretary-

initiated reviews initiated reviews; DSS

finalises advice on
supplementary issues.

Our investigation and report findings
We conducted a desktop review of the agencies’ responses to our questions, legal advices, and other
information provided in response to our section 9 notice.

Our investigation found Services Australia and its predecessor the Department of Human Services?
had been spreading employment income evenly over two or more Centrelink instalment periods
(Centrelink fortnights), in circumstances where this was not permitted by social security law. This
approach, known as ‘income apportionment’, could result in customers’ employment income being
assessed in the wrong Centrelink fortnight, which could in turn result in their fortnightly Centrelink
payment being over- or under-paid. The income apportionment methodology, along with examples
of how it works and can affect entitlements, is explained in detail at Appendix A at the end of this
statement.

3 Services Australia (formerly known as the Department of Human Services) was established as a new
executive agency under the Administrative Arrangements Order issued on 5 December 2019, with effect from
1 February 2020. Administrative Arrangements Order - 5 December 2019 | PM&C (pmc.gov.au)
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Our investigation also found:
e This issue impacted payment calculations from at least 2003 and continued until an
(unrelated) amendment to social security law took effect from 7 December 2020.

e Avrange of social security payment types were affected by income apportionment — either
indirectly or directly — as outlined in Figure 2 below.

e Due to the number of payment types affected, and the length of time these income
apportionment issues were occurring, there may be more customers affected than the
100,000 reviews and debt matters already identified.

Figure 2 — social security payment types affected by income apportionment, before 7 December 2020

Benefits and allowances Pensions Ceased payments subject Indirectly affected payments

Newstart Allowance* ABstudy Age Pension to formal reviews Supplementary payments where
JobSeeker Payment  Austudy Parenting Payment Partner Allowance income may preclude eligibility,
Youth Allowance RLEREINEEENE Disability Support Pension Widow Allowance including Family Tax Benefitand
Carer Payment Sickness Allowance Coronavirus Supplement, may be
affected.

*Newstart Allowance ceased

as of 20 March 2020

S

Our investigation considered two key questions regarding the agencies’ approach to engaging with
the question of the lawfulness of income apportionment:

e Once aware of the issues, did Services Australia and DSS take appropriate steps to seek legal
advice and develop lawful positions on income apportionment issues?

e Have Services Australia and DSS reached lawful and clear positions on income
apportionment?

Once aware, did Services Australia and DSS take appropriate steps to seek legal advice, and develop
lawful positions, on income apportionment issues?

We found that, overall, Services Australia and DSS took appropriate steps to seek legal advice on
income apportionment issues. Their selection of legal professionals was clearly explained, defensible
and otherwise appropriate in all the circumstances. However, we consider the agencies took an
unreasonably long time to finalise the advice from the first firm while it sought advice from the
second.

Additionally, there are still several issues our Office considers are not yet legally resolved. We made
recommendations to assist the agencies to resolve these expeditiously, noting they have been aware
of these issues since 29 October 2020 and income apportionment is likely to affect a large number of
people.

Comment 1
There was an unreasonable delay in establishing legal positions about income apportionment issues after
the agencies first became aware of them in October 2020.

DSS created ‘General Instructions’ to provide guidance to Services Australia decision-makers on how
to process and review potential debts by Services Australia which were potentially miscalculated due
to unlawful application of income apportionment provisions. The General Instructions represent the
policy position for how to calculate income apportionment debt-raising processes. Currently, they do
not cover any potential underpayments which may have been caused by income apportionment
practices.
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We concluded that the General Instructions need further development to enable the agencies to
provide assurance that its position on income apportionment is lawful and clear.

The agencies correctly reported income apportionment as a significant legal issue to the Office of
the Legal Services Coordination as required under the Legal Services Directions 2017. However, we
observed there was some uncertainty between the agencies about who should hold responsibility
for reporting this issue.

Suggestion 1 — Decide responsibility for future significant legal issues reporting

We suggest Services Australia and DSS collaborate to decide whether to report further to the Office of Legal
Services Coordination about broader section 1073B issues. The decision should also include which agency
will be responsible for future reporting on this matter.

Our investigation also revealed that, despite pausing most debt reviews affected by income
apportionment from mid-2021, the agencies did not contact our Office until January 2023 to offer a
briefing about this issue. This impeded our ability to provide complainants who approached us about
these delays with clear and timely outcomes and comprehensive responses to their concerns.

Sharing information about income apportionment at an earlier stage with our Office would have
provided valuable context for our investigations, improved outcomes for individuals, and likely
reduced the workload of both our agencies by minimising inefficiencies associated with investigating
numerous individual complaints about the same issue.

The Office has unique visibility of systemic issues across the wider APS, and experience in monitoring

what solutions work when agencies encounter administrative problems. Engaging earlier with our

Office could also have enabled us to provide Services Australia and DSS with assistance and/or

guidance to resolve this serious systemic issue more effectively and efficiently.
rComment 2 N
Services Australia failed to act in a timely manner to inform us of income apportionment issues, despite us
engaging with them on complaints related to this, which impacted agency customers and Ombudsman’s
Office complainants. The agency conduct in this regard fell short of our general expectations of Australian
Government agencies. )

\.

Have Services Australia and DSS reached lawful and clear positions on income
apportionment?

The fact that s 1073B of the Social Security Act did not permit Services Australia to apportion income
across two or more Centrelink fortnights also gave rise to the following legal issues which our
investigation considered:

e What evidence should be relied on to lawfully assess rates of social security benefits and
pensions for payments made before 7 December 2020. Evidence includes payslips which
may or may not show days and hours income was earned.

e Whether, under section 126 of the Social Security (Administration) Act 1999 (SS (Admin)
Act), there is a positive obligation on the Secretary of DSS and delegated decision-makers to
review past decisions which may be incorrect due to income apportionment.

e The impact unlawful income apportionment calculations have on past and future criminal
prosecutions for social security debts.
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Using evidence to calculate social security benefits and pensions
We found there is a significant difference in the preferred views of different legal providers about
how to apportion income for social security benefits for payments made before 7 December 2020.

We found Services Australia and DSS could do more to settle this difference in legal opinion.

Services Australia and DSS adopted a position (in the General Instructions) on how to calculate social
security benefits and social security pensions prior to 7 December 2020, and what evidence to rely
on. However, since the AAT has not commented on this methodology in any detail in recent relevant
decisions, we consider there is a risk of legal challenge at the AAT or the courts.

To assist the agencies to reach a clear and lawful legal position for how to calculate and apportion
income for both pensions and benefits, we recommended:

7
Recommendation 1 — Option A — SOLICITOR-GENERAL OPINION

We recommend DSS, in consultation with Services Australia, seeks Solicitor-General opinion, through an

Attorney-General referral under the Law Officers Act 1964, on two issues.
\.

r
Recommendation 1 — Option B — REFER QUESTION OF LAW TO FEDERAL COURT

We recommend DSS and Services Australia seek Federal Court opinion, through referral by the
Administrative Appeals Tribunal, under the Administrative Appeals Tribunal Act 1975.

\,

Whether there is a positive obligation on the Secretary to review decisions which used income
apportionment.

Under section 126 of the SS (Admin) Act, the Secretary of DSS and delegated decision-makers have
the power to review a social security decision where there is a ‘sufficient reason’ to do so.

The General Instructions developed by the agencies for addressing income apportionment decisions
have the effect that the agencies will only recalculate income apportionment affected decisions if a
customer requests a review of a debt decision. The General Instructions state it is not expected that
the Secretary will initiate administrative reviews of historical debt decisions.

We consider the position adopted by DSS and Services Australia in the General Instructions is not
appropriate. It is inflexible and, on its face, while it does not prohibit reviews, appears to inhibit
delegates from considering factors which may be relevant to applying their discretionary power to
review historical debts.

This is inconsistent with the principle of discretionary power and may lead to unfair outcomes for
customers.
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Agency policies and procedures can help support good administrative decision-making and may
promote consistency in decisions between delegates. However, policies must not prevent a decision-
maker exercising discretion — including by preventing a decision-maker’s ability to take relevant
considerations into account.*

Gzcommendation 2 — DEVELOP POLICY POSITION ON SECRETARY-INITIATED REVIEWS \
We recommend DSS, in consultation with Services Australia:

e amend the General Instructions to ensure delegates are not inhibited from exercising discretion
to consider whether to review historical debts, and
e develop a new policy position on the Secretary’s obligation to initiate a review under section 126
of the SS (Admin) Act of decisions affected by errors in applying section 1073B, including:
o factors to consider when determining when the sufficient reason threshold is met, and
o how to identify, seek and weigh up relevant factors.

The policy position should be consistent with legal advice and include consideration of debts accrued in
kperiods prior to 7 December 2020, as well as potential historic underpayments. /

Impact on criminal prosecutions

Services Australia refers briefs of evidence to the Commonwealth Director of Public Prosecutions
(CDPP) regarding allegations of people intentionally engaging in conduct that resulted in them
receiving social security benefits to which they knew they were not entitled.

Changes to social security debt amounts, including due to recalculating known errors in income
apportionment calculations, could impact criminal prosecutions that may arise from social security
debts, such as for fraud or ‘obtaining financial advantage’.”

Services Australia engaged with the CDPP about income apportionment decisions, which may affect
historic and future prosecutions associated with debts but, at the time of preparing our report, had
not shared all relevant legal advices with the CDPP.

We found, at the time of our report, Services Australia and DSS did not have a clear strategy, agreed
with the CDPP, about how criminal prosecutions could be affected by changes to administrative debt
calculation processes for income apportionment-affected decisions.

In our view, developing a strategy would assist all parties to ensure future social security debt-
related criminal prosecutions, and any appeals for previous convictions, are based on calculations
that are lawful and correct. It would also ensure the CDPP is sufficiently informed about the
interpretation of section 1073B to appropriately undertake its duty to bring significant changes of
fact to the attention of individuals and the court.

4 Administrative Review Council, Decision making: lawfulness, Administrative Best Practice Guides, Attorney-General’s
Department website, 2007, accessed 15 June 2023.
5 Criminal Code 1995 (Cth) s 135.2.
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We also found that Services Australia and DSS could do more to engage with the CDPP to develop a
consistent strategy for how to approach past and future prosecutions — which relate to debts
accrued prior to 7 December 2020 which were also affected by income apportionment.

(Recommendation 3 — DEVELOP STRATEGY IN CONSULTATION WITH CDPP \

We recommend Services Australia, in consultation with DSS and the CDPP, develops a strategy for how
agencies will approach historic, current and future criminal prosecutions associated with administrative
debts involving income apportionment under section 1073B of the Social Security Act 1991.

The strategy should include an agreed policy position on evidence required to prove administrative debt
amounts and the impact this will have on prosecutions and convictions. J

\_

Recommendation 4 — PROVIDE DOCUMENTS TO THE CDPP

We recommend Services Australia and DSS provide the CDPP with copies of:

e Any Solicitor-General’s opinion they obtain in response to Recommendation 1.

e All draft and finalised legal advices on section 1073B Social Security Act 1991 for social security
benefits.

e Our finalised investigation report, including any formal responses from DSS and Services Australia.J

\.

Lessons in public administration for all agencies
Our findings and recommendations go to 5 themes of good public administration which broadly
apply to all Australian Government agencies, including:

e Ensuring government policy positions are lawful and defensible by seeking timely resolution
of ambiguities or differences in legal advice.

e Developing clear agency policy positions, based on legal advice, to support reasonable,
appropriate and lawful decision-making.

e Ensuring policies do not conflict with legislation or prevent decision-makers exercising
discretion — including by expressing an expectation of how a decision-maker will take
relevant considerations into account.

e Encouraging cooperation with relevant stakeholders through developing written strategies
and plans to achieve goals.

e Being transparent and forthcoming with information with other agencies, to enable open

communication and collaboration to meet shared goals.

We are confident that implementing the recommendations will assist Services Australia and DSS to
provide assurance its decisions and policy positions associated with income apportionment are
lawful, appropriate and defensible.
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Is this the same as Robodebt?
Income apportionment is different to the Robodebt scheme or ‘income averaging.’

In the Robodebt scheme, Services Australia used an automated process to raise debts using yearly
income data (income averaging). If Centrelink suspected a customer owed a debt, it sought
information from that customer to disprove the existence of the debt. If the customer was unable to
provide this, debts were calculated by taking a Centrelink customer’s reported income for a year,
dividing it by the number of fortnights in the year, and assuming the customer earned the same
amount in each fortnight. No part of social security legislation permitted Centrelink to do this. In
many cases, Centrelink raised and recovered debts for which there was no probative evidence.

The Robodebt calculation methodology frequently switched the burden of proof away from
Centrelink to prove a debt existed, and onto the customer to prove a debt did not exist.

Additionally, a central criticism of the Robodebt scheme® was that many debts were calculated and
issued with little or no human intervention.

By comparison, ‘income apportionment’ relates to a method Centrelink used to calculate some
payment rates, which Services Australia and DSS have accepted is unlawful because of an incorrect
application by decision-makers of section 1073B of the Social Security Act 1991 prior to

7 December 2020.

Income apportionment miscalculations may result in over- or under- payments depending on
individual circumstances. The income apportionment issue we investigated does not involve
averaging of yearly income and relates to the method Services Australia used to apportion
employment income over a payslip period — typically a week to a month.

Finally, based on our investigation, we were satisfied that — unlike the Robodebt scheme, which was
initiated and continued without legislative changes the agencies knew were required — the incorrect
and unlawful use of income apportionment arose due to the agencies genuinely holding an incorrect
understanding of relevant legislative provisions.

6 Royal Commission into the Robodebt Scheme, Report of the Royal Commission into the Robodebt Scheme, 7
July 2023, https://robodebt.royalcommission.gov.au/publications/report, accessed 14 July 2023.
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Appendix A — What is ‘income apportionment’?

If a person is receiving a social security payment (Centrelink payment) from Services Australia —
Centrelink, they are required to report all employment income to Centrelink. Social security
payments are generally paid every 14 days (a ‘Centrelink fortnight’).

Earning and receiving employment income in a Centrelink fortnight affects (and can reduce) a
customer’s Centrelink payment rate for that fortnight.

To calculate a customer’s Centrelink payment rate, the law requires Centrelink to determine a ‘daily
rate’ of employment income.

To do this prior to 7 December 2020, Centrelink used the former section 1073B of the Social Security
Act to divide the total amount of employment income earned, derived or received in a Centrelink
fortnight by the number of days in the Centrelink fortnight (14). For example, if a customer earned a
total of $210 in one Centrelink fortnight, Centrelink would apportion this under section 1073B to
produce a daily rate of $210/14=$15.

Prior to 7 December 2020, Centrelink customers generally reported all income they earned in a
Centrelink fortnight. ‘Earned’ is when the customer worked. Services Australia had an earnings
worksheet to assist customers to report income they earned in each Centrelink fortnight.

In some cases, it was difficult for the customer and/or Centrelink to determine when income was
earned. This could be where:

e payslips did not show the hours or days worked, or the different hourly rates of pay
e the working period did not align with the Centrelink fortnight.

In these cases, Services Australia adopted a practice of apportioning, or spreading, employment
income across the payslip period, instead of within the one Centrelink fortnight. This meant income
could be apportioned across two or more Centrelink fortnights. This was not permitted by section
1073B of the Social Security Act as it was in force prior to 7 December 2020.

Apportioning income across multiple Centrelink fortnights caused problems with calculations, as
customers could be over- or under- paid if employment income were apportioned into Centrelink
fortnights when it was not earned, derived or received.

The example below shows a JobSeeker customer who is a casual worker with highly variable shifts.
Their employer issues fortnightly payslips that do not line up with their Centrelink fortnight. In this
example, the customer earned $1,120 in the first Centrelink fortnight and $280 in the second. The
example assumes the customer did not get any employment income in days 1-7 and 22-28. The
payslip only shows the total amount earned over the 14 days ($1,400).

Figure 3 — Daily income earnings of fictional JobSeeker customer

Income earnings (actual)

I CEEEO DO ECEED

Centrelink fortnight 1 Centrelink fortnight 2
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Figure 4 shows what happens when Services Australia would apportion income in line with the
payslip dates and across two Centrelink fortnights. In this case, Services Australia divided the $1,400
by the 14 days in the payslip period to come to daily rate of $100. $1400/14 = $100. This is now
known to be unlawful.

Figure 4 — Apportioning income across two Centrelink fortnights

Apportionment of $1,400 income across Centrelink fortnights

D ANDDNOEE

Centrelink fortnight 1 Centrelink fortnight 2

Figure 5 shows the lawful apportionment of income within each Centrelink fortnight. In this
example, income has been accurately calculated and apportioned within the Centrelink fortnight it
was earned. In this example, Services Australia may have sought further information about hours
worked (and income earned) from the customer or their employer.

The example shows that in Centrelink fortnight 1, Services Australia came to the daily rate of
$1,120/14 = $80. For Centrelink fortnight 2 — the daily rate is $280/14=520.

Figure 5 — Apportioning income within the Centrelink fortnight it was earned

Apportionment within a Centrelink fortnight Apportionment within a Centrelink fortnight
[5]s v wlo wla » o u[= s v a

Centrelink fortnight 1: Total income $1,120 Centrelink fortnight 2: Total income $280

The apportioned daily rate of income would be used to determine the social security payment rate.
In Figure 4 above, Services Australia was applying a higher rate of income to Centrelink fortnight 2
which may have reduced the customer’s JobSeeker rate for that Centrelink fortnight.

While these calculations may not involve significant changes to social security entitlement rates in
any one Centrelink fortnight, over time the amounts could become significant — particularly because
the customers are reliant upon social security benefits or pensions in addition to any employment
income. In addition, perceived overpayments can lead to action by agencies to recover monies or to
refer individuals for prosecution, both of which have a significant impact on affected individuals.

The law allowed Centrelink to apportion income across Centrelink fortnights when people worked
regular hours and received regular amounts of income. However, where income was not dependably
regular Centrelink should not have apportioned income across multiple Centrelink fortnights —and
to do so was unlawful.

From 7 December 2020, a change to the law meant Services Australia now assesses income in the
fortnight it is paid, instead of earned, derived or received. Our investigation only considered how the
unlawful practice of apportioning ‘earned, derived or received’ income affects debts accrued prior to
these legislative changes on 7 December 2020.
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Appendix B — Summary of agency responses to Ombudsman recommendations and suggestion

Ombudsman recommendations and suggestion

Summary of DSS and Services Australia’s joint response

Recommendation 1 — Option A — SOLICITOR-GENERAL OPINION
We recommend DSS, in consultation with Services Australia, seeks Solicitor-General opinion, through an
Attorney-General referral under the Law Officers Act 1964, on two issues.

ACCEPTED
DSS and Services Australia approached the Solicitor-General. The Solicitor-General declined to
provide advice, stating Services Australia and DSS should first share the different legal advices

between the legal professionals involved to see whether the legal professionals can agree.
The agencies have shared all legal advices with the legal professionals and are in discussions to
see whether the different views can be bridged by discussion.

Recommendation 1 — Option B — REFER QUESTION OF LAW TO FEDERAL COURT
We recommend DSS and Services Australia seek Federal Court opinion, through referral by the
Administrative Appeals Tribunal, under the Administrative Appeals Tribunal Act 1975.

PARTIALLY ACCEPTED

DSS and Services Australia have a strong preference to resolve the issue using recommendation
1 - Option A. They estimate that Option B would take up to 24 months to implement.

However, Services Australia and DSS will continue to monitor the AAT caseload to identify a test
case. They will also make relevant inquiries to the Federal Court and AAT.

Recommendation 2 — DEVELOP POLICY POSITION ON SECRETARY-INITIATED REVIEWS

We recommend DSS, in consultation with Services Australia:

¢ amend paragraph 2 of the General Instructions to ensure delegates are not inhibited from exercising
discretion to consider whether to review historical debts, and

* develops a new policy position on the Secretary’s obligation to initiate a review under section 126 of
the SS (Admin) Act of decisions affected by errors in applying section 1073B, including:
o factors to consider when determining when the sufficient reason threshold is met, and
() how to identify, seek and weigh up relevant factors.

The policy position should be consistent with legal advice and include consideration of debts accrued in

periods prior to 7 December 2020, as well as potential historic underpayments.

PARTIALLY ACCEPTED

The agencies do not accept the General Instructions inhibit a decision-maker’s discretion.
However, the agencies will amend the General Instructions to clarify the discretion is not
fettered. The agencies advised they will progress this recommendation, as part of its review of
the General Instructions guidance on historical reviews of debt decisions.

Recommendation 3 — DEVELOP STRATEGY IN CONSULTATION WITH CDPP

We recommend Services Australia, in consultation with DSS and the CDPP, develops a strategy for how
agencies will approach historic, current and future criminal prosecutions associated with administrative
debts involving income apportionment under section 1073B of the Social Security Act 1991.

The strategy should include an agreed policy position on evidence required to prove administrative debt
amounts and the impact this will have on prosecutions and convictions.

ACCEPTED
DSS and Services Australia will consult with the CDPP to develop a strategy.

Recommendation 4 — PROVIDE DOCUMENTS TO THE CDPP

We recommend Services Australia and DSS provide the CDPP with copies of:

* Any Solicitor-General’s opinion they obtain in response to Recommendation 1.

¢ All draft and finalised legal advices on section 1073B Social Security Act 1991 for social security
benefits.

* Qur finalised investigation report, including any formal responses from DSS and Services Australia.

ACCEPTED

DSS and Services Australia agreed to all elements of the recommendation, noting they have
already provided copies of the Solicitor-General’s response, and other legal advices to the CDPP.
They have undertaken to provide any future relevant legal advices, and a copy of our final
report.

Suggestion 1 — Decide responsibility for future significant legal issues reporting

We suggest Services Australia and DSS collaborate to decide whether to report further to the Office of
Legal Services Coordination about broader section 1073B issues. The decision should also include which
agency will be responsible for future reporting on this matter.

ACCEPTED
DSS and Services Australia will consider, in consultation with the Office of Legal Services
Coordination, what further reporting needs to occur.
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