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1. These instructions apply to debts caused by employment income arising from an 

employer/employee relationship and apply to debt raising processes and debts currently subject 
to internal and external review, where the debt period falls before 7 December 2020. These 
instructions do not apply where income arises through a contract for services.  In the first instance, 
consideration should be given to determine what the relationship is (i.e. employer/employee or 
contract for services). 

2. It is not expected that administrative reviews of historical debt decisions will be initiated by the 
Secretary.   

3. Former and current recipients are entitled to appeal any debt decision they do not agree with and 
if they do, these instructions should be applied and the debts recalculated, if necessary. 

4. For debts under internal or external review, any debts previously calculated using apportionment 
between instalment periods, with employment income based on payslips, should be recalculated.    

5. In calculating debts, the best available probative evidence of employment income should be used. 
That is, a finding of fact in relation to an amount of employment income earned, derived, or 
received must be based on evidence which logically shows the existence of that fact.

Services Australia should adopt the following general approach to debt 
calculations: 

a. Where available, daily income information should be relied upon in the first instance to 
calculate overpayments and debts, by calculating the total income earned in each instalment 
period on a daily earnings basis (the daily earnings method of calculation).  For example, where 
timesheets or payslip evidence is available to show the amounts earned from employment 
income on any given day, then the income should be assessed on each day it was earned and 
attributed to the respective days in the instalment period in which it was earned. This may 
mean that one employment income period may span more than one instalment period and 
each day’s earnings should be attributed to its respective day in the instalment period it falls 
into.  

b. If the available payslip evidence does not support the daily earnings method of calculation, 
Services Australia should consider whether any of the pay periods to which the payslips relate 
fall entirely within a single instalment period. If so, the income for that pay period should be 
attributed solely to that instalment period.  

c. 

Payslips and apportionment of employment income - general 
instructions 

s 47E(d)

s 47E(d)

s 47E(d)
s 47E(d)
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Where a pay period overlaps multiple instalment 
periods, income is not to be apportioned between instalment periods.    

6. It is not lawful to raise or calculate employment income debts solely using Australian Taxation 
Office (ATO) averaged annual income data.  Refer to point 5 above for instructions. 

7. If the potential debt being raised or recalculated arises from:  

a. overpayment of an allowance (e.g. Newstart Allowance, Youth Allowance or widow allowance); 
and 

b. the relevant employment pay periods are greater than a fortnight; and 

c. 

d. 

8. 

9. 

a. 

b. 

c. 

10.

s 47E(d)

s 47E(d)

s 47E(d)
s 47C
s 47E(d)
s 47E(d)
s 47E(d)
s 47E(d)

s 47E(d)
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OFFICIAL: Sensitive, Legal Privilege 
 

MS22-001126     2 

OFFICIAL: Sensitive, Legal Privilege 

This document contains legal advice and may be subject to legal professional privilege. Unless it is waived or lost, legal 
professional privilege is a rule of law that, in part, provides that the client need not disclose confidential communications between 
a legal practitioner and client. To keep this privilege, the purpose and content of this advice must only be disclosed to persons who 
have a need to know and on the basis that those persons also keep it confidential. 
 
 
Introduction 
 
1. On 29 June 2022, the Department of Social Services (the department) briefed you about  

Services Australia’s use of fortnightly income to determine a social security debt in circumstances 
where the fortnightly earnings did not coincide with the Centrelink instalment period (MS22-000520) 
(Attachment A).  

 
2. Former Senator Patrick initially raised the issue of relying on payslips without clear evidence  

of alignment with fortnightly instalments in questioning during Budget Estimates on 29 October 2020 
and then again on 25 March 2021. See Background below for further details. 

 
3. Former Senator Patrick subsequently wrote to the former Minister for Families and Social Services  

on 14 February 2022 about 14 specific cases, asking for them to be reviewed. The former Minister 
gave an undertaking to have the cases reviewed by Services Australia. On 9 June 2022, Senator Patrick 
wrote to Minister Rishworth seeking an update on these reviews. Whilst a number of these reviews 
have been finalised, some are not yet fully complete given the complexity of matters under review. 
 

4. Since 9 July 2021, the department and Services Australia have been working to resolve an appropriate, 
lawful method of assessing employment income earned before the introduction of the Social Services 
and Other Legislation Amendment (Simplifying Income Reporting and Other Measures) Act 2020  
on 7 December 2020. This has involved investigating and settling on the preferred legal methodology, 
and working to develop General Instructions relating to the assessment of employment income. 

 
5. In consultation with Services Australia, the department has now finalised the General Instructions 

which guide decision-makers in reviews of social security debts related to this employment income 
(refer Attachment B). Investigations of how historical cases can be remediated, if at all, continue.  
 

General Instructions 
 
6. I (Secretary) formally agreed to the General Instructions on 12 December 2022 and wrote to the 

Chief Executive Officer Services Australia, to provide the General Instructions for use  
by Services Australia. I had earlier directed the preparation of this brief, and this was progressed,  
in consultation with Services Australia, following my formal agreement to the General Instructions. 

 
7. The General Instructions are based on the principle Services Australia should use the best available 

probative evidence to establish customers’ pay rates and patterns of work to inform debt calculations.  
The General Instructions enable employment income to be apportioned within instalment periods 
based on when income was received, where there is no available evidence of the customer’s daily 
earnings. In this situation, the entire earnings from the pay period is attributed over the number of days 
in the one instalment period in which that income was received, even if the pay period overlaps 
multiple instalment periods.  
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Ombudsman investigations 
 
15. The Office of the Commonwealth Ombudsman has a number of active investigations (14 at present but 

the number fluctuates as some cases are resolved and new cases are received) initiated on behalf 
of customers who have experienced delays in receiving outcomes for formal reviews  
of pre 7 December 2020 debt decisions. Services Australia and the department have engaged with the 
Commonwealth Ombudsman to address concerns raised about progressing these reviews. 

 
16. Services Australia and the department consulted with the Commonwealth Ombudsman on its proposed 

response on 17 February 2023, and subsequently provided information on the background, including 
the General Instructions and associated legal advice, to the Ombudsman’s office on 24 February 2023.  
 

17. On 14 March 2023, the department and Services Australia received notice (Attachment E) that the 
Commonwealth Ombudsman has initiated two ‘own motion’ investigations into this matter. We are 
advised by the Ombudsman that the investigations will focus on:  
 

a. examining Services Australia's legal framework for income apportionment, leading up to and 
following legislative amendments that took effect from 7 December 2020, and  
 

b. Service Australia’s administration of income apportionment including its engagement with 
customers, training and guidance to staff, as well as its handling of complaints, internal 
reviews and AAT or Federal Court appeals. 

 
18. The department and Services Australia will work together in responding to these investigations. 
 
Sensitivities:  
 
19. Engagement with customers regarding this issue, particularly as paused work items are actioned, will 

likely raise concerns that it is similar to ‘Robodebt’, particularly given the evidence received by the 
Robodebt Royal Commission. There is a consequent risk of adverse public and media attention in this 
regard.  

 
20. Despite likely perceptions of similarity, there is a clear distinction between this issue and raising 

debts based on unlawfully averaging annual income under the Robodebt Scheme. The methodology 
involved in assessing an individual’s employment income to determine whether the person owes  
a debt requires using sufficiently probative evidence, such as payslips, to enable the decision-maker 
to determine the daily amount of the customer’s employment income or, if that is not available,  
the date on which the income was received, based on their payslip. The General Instructions guide the 
decision-maker on the lawful approach to take based on the best available probative evidence. This  
is not the same as Robodebt where debts were raised by unlawfully averaging an individual’s income 
using data from the Australian Taxation Office. 

s 47E(d)
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22. There are approximately a further 87,000 potential overpayments related to earned income for the 

period prior to 7 December 2020, where Services Australia is yet to calculate and raise a debt.  
The assessment of potential overpayments was impacted by a number of debt pauses and the 
redeployment of staff to support the Australian Government’s COVID-19 and Disaster Emergency 
responses. These overpayments form part of a larger backlog of around 1.3 million potential 
overpayments. 
  

Risk Management:  
 
24. The department and Services Australia will continue to work on the implementation of the General 

Instructions, and monitor AAT decisions and inform the approach being used in the AAT for debt 
matters. There remains a risk that the approach adopted under the General Instructions will be subject 
to further challenges or appeals before the AAT or the courts.  

26. The department has previously received legal advice in 2013 that

The department is seeking further advice from 
Mr Lloyd to confirm this view in the context of the General Instructions.  
 

Departmental Funding / Financial Implications: Nil. 
 
Regulatory Implications: Nil. 
 
Consultation:  
 

• Department of Social Services – International Payments and Compliance Branch. 
• Services Australia – Legal Services Division; Compliance Assurance and Debt Operations Division; 

Debt Programme Appeals and Reviews Division.  
 
 
  

s 42
s 42
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Attachments: 
 
Attachment A: MS22-000520 
Attachment B: Payslips and apportionment of employment income – General Instructions 
Attachment C: AAT Decision – Innes and Secretary, Department of Social Services [2022] AATA 3977 
Attachment D: AAT Decision – Wilson and Secretary, Department of Social Services [2022] AATA 4067 
Attachment E: Letter from the Commonwealth Ombudsman to the Secretary dated 14 March 2023 
 
 
Contact Officer: Emma White 
Position:  Deputy Chief Counsel 
Branch:  Public Law 
Phone/Mobile: 

Cleared by: Bronwyn Worswick 
Position:  Chief Counsel 
Group:  Legal Services 
Phone/Mobile: 

 
 
Cleared by:  Ray Griggs AO CSC 
Position:  Secretary 

Department of Social Services  
 
Signature:        Date:  / /  
 
 
Cleared by:  Rebecca Skinner PSM 
Position:  Chief Executive Officer 

Services Australia 
 
Signature:        Date:  / /   
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Background – Former Senator Patrick concerns and development of General Instructions:  
 
1. In the 2019-20 Budget the Changing the Social Security Income Assessment model was announced.  

Subsequently, the Social Security Act 1991 (the Act) was amended with effect from 7 December 2020 
to significantly improve the reporting and processes for attribution of employment income. 
The amendments provided that income is assessed on when it is paid by the employer, rather than 
when it is earned by the customer. The changes make reporting easier for customers, so they are more 
likely to receive correct social security payments and are less likely to incur a debt. 

 
2. As advised in MS22-000520 (Attachment A), prior to 7 December 2020, a range of methods were 

used to calculate payments and raise debts involving employment income. The method under the Act 
differed according to the payment type, and outcomes varied according to the customer’s reporting 
patterns and the quality of the evidence of employment income available. 

 
3. For social security benefit customers (such as Jobseeker payment, Youth Allowance and 

Austudy payment), the rate calculators required employment income to be assessed on the basis of the 
instalment period in which it was ‘first earned, derived or received’.   

 
4. For social security pension customers (such as Age Pension and Disability Support Pension), 

employment income was apportioned across the instalment periods in which the income was 
‘earned, derived or received’. 

 
5. In cases where an employment period did not align with a fortnightly Centrelink instalment period, 

section 1073B of the Act was applied to apportion employment income across instalment periods 
following the customer’s rate of payment being worked out with regard to the income test module  
of the relevant rate calculator in Chapter 3 of the Act.   

 
6. In October 2020 and March 2021, during Community Affairs Senate Committee hearings, the former 

Senator Patrick raised concerns about how apportioned employment income was being considered 
when raising debts. In particular, Senator Patrick was concerned with the use of payslips where the 
customer’s employment period did not align with their Centrelink instalment period, and where the 
payslip does not provide a daily rate of income. 

 
7. The office of the former Senator Patrick had also assisted some customers with applications before the 

Social Services and Child Support Division of the Administrative Appeals Tribunal (AAT1), some  
of which were reported in the media in November 2020 and March 2021.  

 
8. Between February and April 2021, the AAT1 made several decisions directing Services Australia to 

recalculate customers’ debts by obtaining further evidence to determine the precise amount of income 
earned by a customer during each day in a Centrelink instalment period. In the same period, the AAT1 
also made a number of decisions that affirmed the approach to raising debts by relying on 
section 1073B of the Act to apportion income earned across different Centrelink instalment periods.   

 
9. In light of Senator Patrick’s concerns, and these differing findings in AAT cases, the department 

sought legal advice from the Australian Government Solicitor (AGS)

 

s 42
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Payslips and calculation of employment income 
– the ‘Payslips General Instructions’

• In order to proceed with debt calculations involving income that was 
received prior to December 2020 the Department provided formal 
instruction to Services Australia on 12 December 2022 about how to 
calculate debt involving employment income. The instructions:

 were guided by advice provided by External Counsel, the Australian 
Government Solicitor and considerable consultation with Services 
Australia. 

 aimed to provide a clear, practical way forward for decision-makers and 
the conduct of AAT reviews and appeals that is compliant with the law.

9

 are based on the principle that the best available probative 
evidence should be used.

Sensitive: Legal









Positive obligation to review historical debt decisions

• Many historical social security debts have been raised based on apportioning 
employment income between instalment periods
– This is a process Centrelink has used for decades.  

13Sensitive: Legal
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Thank you 
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Supplementary Background Information: 

17

1) External legal advice on 
2) External legal advice on
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