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THE INVESTIGATION INTO ALLEGED WAR CRIMES IN 

AFGHANISTAN — SOME LEGAL ISSUES 

The Hon Mark Weinberg AO QC 
Special Investigator1 

(with the assistance of , Legal Researcher to the Special Investigator) 

Introduction 

1. In March 2016, the then Chief of Army, General Angus Campbell, asked the Inspector-

General of the Australian Defence Force, Mr James Gaynor, to inquire into rumours

of serious misconduct by Australia’s Special Forces in Afghanistan.  It was said that

some of the rumours potentially disclosed the commission of war crimes.

2. On 16 May 2016, Mr Gaynor appointed Major General Paul Brereton, a judge of the

Supreme Court of New South Wales, to inquire into these matters.2  The inquiry

timeframe was eventually fixed as being between 2005 and 2016.

3. On 29 October 2020, Brereton J provided his report to Mr Gaynor.3  The Report is

detailed and extraordinarily comprehensive.  Large portions of it remain redacted,

particularly pt 2 which concerns the specific incidents, and issues of interest, with

regard to which findings were made.

4. Justice Brereton concluded that there were some 39 designated incidents where

rumours, allegations, or suspicions concerning a breach of the laws of armed conflict

could not be substantiated.  Of these, some 28 were the subject of detailed

examination, and 11 were so obviously devoid of substance that they were simply

discontinued.4

1 Speech delivered at the Legal Aid New South Wales Criminal Law Conference, 2–3 June 2021, 
International Convention Centre, Sydney. 

2 The inquiry and resulting report will hereafter be referred to as the ‘Brereton Inquiry’ and the 
‘Brereton Report’ respectively 

3 The Hon PLG Brereton, AM, RFD, Inspector-General of the Australian Defence Force Afghanistan 
Inquiry Report (Redacted final report, 29 October 2020) (‘Brereton Report’). 

4 Ibid 28 [14] 
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5. Justice Brereton found, however, that there was credible information with regard to 

23 incidents in which one or more non-combatants, or persons hors de combat, were 

unlawfully killed by, or at the direction of, members of the Special Operations Task 

Group (‘SOTG’), in circumstances which, if accepted by a jury, would constitute the 

war crime of murder (pursuant to s 268.70 of sch 1 of the Criminal Code Act 1995 (‘the 

Criminal Code’)).  He also found that there were two further incidents in which a non-

combatant, or person hors de combat, was mistreated in circumstances which, if 

accepted by a jury, would constitute the war crime of cruel treatment (s 268.72 of the 

Criminal Code). 

 
6. Some of these 23 incidents concerned a single victim, and some multiple victims.  The 

incidents in question involved a total of 39 individuals who had been killed, allegedly 

murdered, and a further two who had been cruelly treated.5 

 
7. A total of 25 current or former Australian Defence Force personnel were said to have 

been perpetrators, either as principals or accessories.  Some of these 25 soldiers were 

alleged to have engaged in a single ac, constituting a war crime, while others were 

said to have committed multiple war crimes on several occasions.6 

 
8. In the introduction and executive summary to his report, Brereton J observed: 

 
None of these are incidents of disputable decisions made under pressure in the heat of 
battle.  The cases in which it has been found that there is credible information of a war 
crime are ones in which it was or should have been plain that the person killed was a 
non-combatant, or hors-de-combat.  While a few of these are cases of Afghan local 
nationals encountered during an operation who were on no reasonable view 
participating in hostilities, the vast majority are cases where the persons were killed 
when hors de combat because they had been captured and were persons under control, 
and as such were protected under international law, breach of which was a crime.7 

 

                                                           
5  Ibid 29 [16](a). 
6  Ibid 29 [16](b). 
7  Ibid 29 [17]. 
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9. Justice Brereton went on to observe that there was credible information concerning

the use of ‘throwdowns’,8 possibly designed to conceal deliberate unlawful killings,

though not necessarily intended for that specific purpose.9  He also noted that there

was credible information that junior soldiers were required by their patrol

commanders to shoot prisoners in order to achieve a ‘first kill’, a practice known as

‘blooding’.10  He recommended that the Chief of the Defence Force refer 36 specific

matters to the Australian Federal Police (the ‘AFP’) for criminal investigation.  Those

36 matters were said to have arisen out of 23 separate incidents and involve a total of

19 individuals.11

10. Self-evidently, and as a matter of law, the Brereton Inquiry could go no further than

to assess whether there was credible information as to whether a person had

committed a certain specified war crime (or disciplinary offence).12  As Brereton J

correctly observed, this could not constitute a finding of criminal guilt, nor even a

finding to any standard that a crime of any kind had in fact been committed.13  It could

rise no higher than a finding that there were ‘reasonable grounds for a supposition’,

warranting further investigation.14  Clearly, it could not amount to a finding that there

was admissible evidence to prove the matter before a court of law.

11. The Brereton Report makes it clear that almost all of the witnesses who gave evidence

before the Inquiry did so only after having received a notice requiring them to answer

questions.15  Accordingly, they acted under statutory compulsion.16  No witness had

8 The practice of placing foreign weapons or equipment on the bodies of ‘enemies killed in action’ 
so that photographs can be taken which depict the deceased as a legitimate target. 

9 Brereton Report (n 3) 29 [18]. 
10 Ibid 29 [19]. 
11 Ibid 29 [21]. 
12 Ibid 27 [6]. 
13 See generally, McGuiness v Attorney-General (Vic) (1940) 63 CLR 73, 83–4 (Latham CJ), 100–2 

(Dixon J); Lockwood v The Queen (1954) 90 CLR 177, 181 (Fullagar J); Victoria v Australian Building 
Construction Employees’ and Builders Labourers’ Federation (1982) 152 CLR 25, 147–58 (Brennan J). 

14 Brereton Report (n 3) 30 [22], 153 [37]. 
15 Ibid 123 [22]. 
16 See generally, Defence Act 1903 (Cth) s 124(2CA); Inspector-General of the Australian Defence Force 

Regulation 2016 (Cth) reg 32. 
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his or her evidence tested by cross-examination by what might be termed an ‘opposing 

party’.17 

 
12. That said, Brereton J made it clear that his findings had not been lightly reached.18  The 

Inquiry had sought eyewitness accounts, as well as corroboration.  It had considered 

what it termed ‘persuasive circumstantial evidence’, and in some cases strong ‘similar 

fact’ evidence.19 

 
13. Importantly, Brereton J concluded that he was not persuaded that those above the 

level of Patrol Commander (that is, broadly speaking, Corporal or Sergeant) could 

have responsibility for war crimes sheeted home to them.  It was overwhelmingly at 

that level of seniority that responsibility resided. 

 
14. Justice Brereton accepted that more senior officers, such as Troop, Squadron and Task 

Group Commanders, had to bear moral command responsibility for what had 

happened under their command.  That did not, however, extend to legal responsibility 

for the crimes of their subordinates.  He particularly excluded those involved at what 

he termed ‘higher headquarters’, on the basis that the senior personnel involved did 

not have a sufficient degree of command and control to attract the principle well-

known in military law of ‘command responsibility’.20 

War crimes — a brief history 

15. A war crime is a serious breach of international law committed against civilians or 

‘enemy combatants’ during an international or domestic armed conflict. 

 

16. For so long as man has been waging war, he has tried to find ways to legitimise, and 

delegitimise, different forms of conduct.  More specifically, he has sought repeatedly 

to devise rules that govern the treatment of captives. 

 

                                                           
17  Brereton Report (n 3) 30 [23]. 
18  Ibid 30 [24]. 
19  Ibid. 
20  Ibid 33 [35]. 
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17. Of course, the main concern with the law of armed conflict was the actual conduct of 

wars involving states.  The idea that criminal responsibility could attach to individuals 

engaged in military activity came about only in comparatively recent times. 

 

18. It was not until the aftermath of World War II that there developed a strong impetus 

towards codification of the laws of armed conflict.  The four Geneva Conventions of 

1949, to which Australia is party, set out in detail such matters as the obligation to 

treat prisoners humanely, and to avoid the commission of certain broadly designated 

grave breaches, and serious violations of the laws of war.21 

 

19. The Geneva Conventions Act 1957 (Cth)22 enables statutory effect to be given to the 

Geneva Conventions, but the actual substantive law governing war crimes is not to be 

found in those Conventions, but rather in the provisions of the Criminal Code, which 

make war crimes breaches of federal criminal law. 

 

20. War crimes were first designated as such in the latter part of the 19th century.  Long 

before that, however, rules of customary law had governed the way in which armed 

conflict should take place. It is interesting to note that such offences were recognised 

during the American Civil War. The Lieber Code, adopted in 1863, represents the first 

modern codification of war crimes.23  The Hague Conventions of 1899 and 1907 took 

the matter a step further.24  There then followed the Nuremberg Principles25 and in 

                                                           
21  Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 

the Field, opened for signature 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950);  
Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea, opened for signature 12 August 1949, 75 UNTS 85 (entered into force 21 
October 1950);  Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature 
12 August 1949, 75 UNTS 135 (entered into force 21 October 1950);  Geneva Convention Relative to 
the Protection of Civilian Persons in Time of War, opened for signature 12 August 1949, 75 UNTS 
287 (entered into force 21 October 1950) (collectively ‘ the Geneva Conventions ’). 

22  (‘the Geneva Conventions Act’). 
23  Francis Lieber and Board of Officers, Instructions for the Government of Armies of the United States, 

in the field (D Van Nostrand, 1863) (‘the Lieber Code’). 
24  Convention with Respect to the Laws and Customs of War on Land, signed 29 July 1899, 32 Stat 1803 

(entered into force 4 September 1900); Convention respecting the Laws and Customs of War on Land, 
signed 18 October 1907, 36 Stat 2277 (entered into force 26 January 1910). 

25  ‘Principles if International Law Recognized in the Charter of the Nuremberg Tribunal and in the 
Judgment of the Tribunal’ (1950) II Yearbook of the International Law Commission 364, 374. 
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1949 the Geneva Conventions (which are located as Schedules to the Geneva 

Conventions Act). So far as both this country and the United Kingdom were concerned, 

war crimes were also recognised, and punished as such, during the Boer War.26 

 
21. Neither the Nuremberg Charter,27 nor the statutes of the International Criminal 

Tribunal for the former Yugoslavia28 and the International Criminal Tribunal for 

Rwanda29 specify the physical or fault elements required for the particular crimes with 

which they deal.  That task was left to the Tribunals themselves, and they developed 

their own jurisprudence on this subject.   

 

22. The Nuremberg Charter provided a modern and succinct codification of war crimes, 

namely: 

 
Violations of the laws or customs of war.  Such violations shall include, but not be 
limited to, murder, ill-treatment or deportation to slave labour or for any other purpose 
of civilian population of or in occupied territory, murder or ill-treatment of prisoners of 
war … killing of hostages, plunder or public or private property, wanton destruction of 
cities, towns or villages, or devastation not justified by military necessity …  30 
 

                                                           
26  The British ‘Red Book’, the Manual of Military Law, in use at the time of the Boer War covered 

such things as how to treat enemy combatants who had surrendered.  In simple, but clear terms 
the rule was stated as follows: 

 
The first principle of war is that armed forces, so long as they resist, may be destroyed by all 
legitimate means.  The right of killing an armed man exists only so long as he resists; as soon as he 
submits he is entitled to be treated as a prisoner of war. 
 

Peter Fitzsimons, Breaker Morant, (Hachette, 2020), 63. 
 

It is a reproach to modern drafting that the definition of ‘war crimes’, as adopted by the 
Nuremberg Tribunal, required only some 73 words.  The International Criminal Tribunal of the 
former Yugoslavia extended this to 239 words.  The Rome Statute expanded the definition still 
further to encompass some 1,725 words, not including the elements of the particular offences 
constituting war crimes.  The text of the Rome Statute was still largely based on the Hague 
Conventions of 1899 and 1907.  The Criminal Code adopts a similarly prolix approach. 

27  Charter of the International Military Tribunal – Annex to the Agreement for the Prosecution and 
Punishment of the Major War Criminals of the European Axis, 82 UNTS 280 (entered into force 8 
August 1945) (‘the Nuremberg Charter’). 

28  SC Res 827, UN Doc S/RES/827 (25 May 1993), as amended by SC Res 1877, UN Doc S/RES/1877 
(7 July 2009). 

29  SC Res 955, UN Doc S/RES/955 (8 November 1994) annex. 
30 ` William Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford 

University Press, 2nd ed, 2016) 221. 
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23. The drafting of the Rome Statute31 was an extraordinarily complicated process. The 

parties were unable to reach agreement on many matters.  This resulted in a number 

of compromises, and led to some of the difficulties associated with art 8, which is the 

key provision under the Rome Statute so far as war crimes are concerned.   

 
24. The drafting of art 8 perpetuated an unfortunate distinction (which first emerged after 

World War II) between war crimes committed in ‘international armed conflict’, and 

those perpetrated in what is described as ‘non-international armed conflict’.  That 

distinction is, in turn, perpetuated in the provisions governing war crimes in the 

Criminal Code. 

 
25. In addition, a distinction of dubious worth was drawn between ‘grave breaches of the 

Geneva Conventions’32 and what were termed ‘serious violations of Art 3 common to 

the Geneva Conventions’.33  For reasons that can only be explained in historic terms, 

the ‘grave breaches’ category is said to apply to ‘international armed conflict’, whereas 

the ‘serious violations’ category applies to ‘non-international armed conflict’. 

 
26. Put simply, an international armed conflict is an armed conflict between two or more 

States.  A non-international armed conflict is an armed conflict within the territory of 

one of the parties to the Rome Statute. 

 
27. In substance, an armed conflict of a non-international character must be one between 

the armed forces, and dissident armed forces, or other organised armed groups within 

the State.  Those dissident forces, or other armed groups, must exercise control over a 

sufficient part of the territory of the State as would enable them to carry out sustained 

and concerted military operations. 

 

                                                           
31  Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS 90 

(entered into force 1 July 2002) (‘the Rome Statute’). 
32  Criminal Code sub-div D. 
33  Ibid sub-div F. 
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28. There is a vast body of writing, and a substantial body of international case law, 

dealing with the technical meaning of these two expressions.34  The overwhelming 

consensus is that Australia’s involvement in Afghanistan between about 2005 and 

2013 concerned a non-international armed conflict.35 Accordingly, the war crimes 

listed in sub-div F of s 268 of the Criminal Code are applicable to the investigation of 

war crimes by members of the Australian Defence Force in Afghanistan, but not those 

offences set out in sub-div D. 

 

29. The Rome Statute did produce one critical achievement. It confirmed that individual 

criminal liability under international law extended to war crimes committed in non-

international armed conflict, and was not confined to such crimes committed in armed 

conflict between States.  Even so, some delegations resisted this significant extension 

of criminal responsibility, favouring instead the antiquated view that war crimes 

should be confined to international armed conflict. 

 

The Criminal Code — the war crimes provisions 

30. In 2002, as a direct response to the attacks upon the Twin Towers and the Pentagon, 

the federal government enacted legislation creating an entirely new series of criminal 

offences. In doing so, it incorporated the bulk of the provisions of the Rome Statute 

into the Criminal Code (which had, by then, been operative for five years).  It must be 

said that the drafting of these new offences, including war crimes, left a good deal to 

be desired. 

 

                                                           
34  See generally, Deidre Willmott, ‘Removing the Distinction Between International and Non-

International Armed Conflict in the Rome Statute of the International Criminal Court’ (2004) 5(1) 
Melbourne Journal of International Law 196; Emily Crawford, ‘Blurring the Lines between 
International and Non-International Armed Conflicts — The Evolution of Customary 
International Law Applicable in Internal Armed Conflicts’ (2008) 15 Australian International 
Law Journal 229; Marco Sassoli, ‘International and non-international armed conflicts’ in Marco 
Sassoli (ed), International Humanitarian Law (Edward Elgar Publishing, 2019) 204. 

35  See generally, Brereton Report (n 3) 28 [12], 123 [21], 266–7 [8]–[12], 290 [14]. 
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31. With regard to war crimes alone36 (not counting genocide and crimes against 

humanity), the numerous variants of such offences were simply introduced into the 

Criminal Code without complete definition, but linked back to the general principles of 

criminal responsibility, which are contained in ch 2.  Thus, the physical and fault 

elements which are outlined in that chapter, and which had been drafted several years 

earlier, suddenly found themselves awkwardly applying to an entirely new body of 

offences that were sui generis, and had never previously been part of federal criminal 

law. 

 
32. Likewise, a number of the general principles set out in ch 2 involving, for example, 

defences to criminal charges were now suddenly applicable to areas of the law that 

had only recently been developed.  Defences such as mistake, ignorance of the law, 

duress, self-defence, and lawful authority, all of which are recognised as general 

defences in the criminal law, now found themselves having to be accommodated to a 

new body of legal doctrine, arising entirely out of the conduct of armed conflict. 

 
33. Chapter 2 also deals at length with what may be termed extensions of criminal 

responsibility.  Thus, there are rules in that chapter governing attempt, complicity and 

common purpose, joint commission, commission by proxy, incitement, and 

conspiracy.  These rules were clearly intended to be of general application and ought, 

therefore, be capable of being readily adapted to any criminal conduct. That should 

include offences which take place in the course of armed conflict.  A moment’s 

consideration will make it clear that there are special factors associated with the 

conduct of war which make it difficult to apply these broad ranging defences to 

particular acts which can take place in the heat of battle. 

 
34. Special rules, largely taken from the Rome Statute (and some earlier instruments), 

were developed to deal with the criminal responsibility of commanders and other 

                                                           
36  Of which there are 45 separate offences contained within sub-divs D and E of div 268, dealing 

with offences committed in the context of, and associated with, international armed conflict, and 
a further 33 separate offences contained within sub-divs F–H of div 268, dealing with offences 
committed in the context of, and associated with, armed conflict that is not an international 
armed conflict. 
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superiors for the acts of soldiers under their authority and control.  In relation to war 

crimes (but not genocide or crimes against humanity), the Criminal Code provides for 

a defence of ‘superior orders’.  However, the scope of that defence is limited. It can 

only be invoked if (a) the person charged was under a legal obligation to obey the 

particular order, (b) did not know that it was unlawful, and (c) the order was not itself 

‘manifestly unlawful.’37 

 

35. If one turns to some of the specific elements of war crimes under the Criminal Code, 

there is no shortage of difficulty.  Even the apparently straightforward crime of 

murder under s 268.70 (as it stood until it was amended in December 2016) gives rise 

to problems. That offence, which in that form is the one applicable to the conduct of 

the Australian Defence Force (‘ADF’) in Afghanistan, appears as follows: 

268.70 War crime—murder 

(1) A person (the perpetrator) commits an offence if: 

(a) the perpetrator causes the death of one or more persons; and 

(b) the person or persons are not taking an active part in the hostilities; 
and 

(c) the perpetrator knows of, or is reckless as to, the factual 
circumstances establishing that the person or persons are not taking 
an active part in the hostilities; and 

(d) the perpetrator’s conduct takes place in the context of, and is 
associated with, an armed conflict that is not an international 
armed conflict. 

Penalty: Imprisonment for life. 

(2) To avoid doubt, a reference in subsection (1) to a person or persons who 
are not taking an active part in the hostilities includes a reference to: 

(a) a person or persons who are hors de combat; or 

(b) civilians, medical personnel or religious personnel who are not 
taking an active part in the hostilities. 

 

36. It is clear that the physical element of murder under this section is the causing of death 

of another.  The difficulty lies in how that physical element should be characterised. 

                                                           
37  Criminal Code s 268.116. 
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37. Under s 4.1 of the Criminal Code, which deals with ‘physical elements’, it is provided 

that: 

(1) A physical element of an offence may be: 

(a) conduct; or 

(b) a result of conduct; or 

(c) a circumstance in which conduct, or a result of conduct, occurs. 

(2) In this Code: 

conduct means an act, an omission to perform an act or a state of affairs. 

engage in conduct means: 

(a) do an act; or 

(b) omit to perform an act. 

 
38. In addition s 4.3 provides that an omission to act can constitute a physical element, 

but only if the law creating the offence makes it so expressly or impliedly.  There must 

also be a duty to perform an act, which has been contravened by omission in 

circumstances where the duty in question is imposed by law.   

 

39. Accordingly, the first task must be one of characterisation. Is murder, as a war crime 

under the Criminal Code, to be regarded as (a) a ‘conduct’ offence, (b) a ‘result of 

conduct’ offence, or perhaps even (c) a ‘circumstance in which conduct, or a result of 

conduct’ occurs?  The fault element applicable to murder will depend upon the 

answer to that characterisation question. 

 
40. It must be said that this characterisation issue has not been definitively resolved, and 

is one of particular difficulty.  Various commentators have expressed competing views 

regarding the proper characterisation of an offence such as murder. There is textual 

support for all these views. Yet, the question is one of fundamental importance which 

must be addressed. 

 
41. Turning to the issue of ‘fault elements’, div 5 of the Criminal Code (which is contained 

in ch 2) is, relevantly, in the following terms: 
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5.1 Fault elements 

(1) A fault element for a particular physical element may be intention, 
knowledge, recklessness or negligence. 

(2) Subsection (1) does not prevent a law that creates a particular offence 
from specifying other fault elements for a physical element of that 
offence. 

5.2 Intention 

(1) A person has intention with respect to conduct if he or she means to 
engage in that conduct. 

(2) A person has intention with respect to a circumstance if he or she believes 
that it exists or will exist. 

(3) A person has intention with respect to a result if he or she means to bring 
it about or is aware that it will occur in the ordinary course of events. 

5.3 Knowledge 

A person has knowledge of a circumstance or a result if he or she is aware that 
it exists or will exist in the ordinary course of events. 

5.4 Recklessness 

(1) A person is reckless with respect to a circumstance if: 

(a) he or she is aware of a substantial risk that the circumstance exists 
or will exist; and 

(b) having regard to the circumstances known to him or her, it is 
unjustifiable to take the risk. 

(2) A person is reckless with respect to a result if: 

(a) he or she is aware of a substantial risk that the result will occur; and 

(b) having regard to the circumstances known to him or her, it is 
unjustifiable to take the risk. 

(3) The question whether taking a risk is unjustifiable is one of fact. 

(4) If recklessness is a fault element for a physical element of an offence, 
proof of intention, knowledge or recklessness will satisfy that fault 
element. 

… 

5.6 Offences that do not specify fault elements 

(1) If the law creating the offence does not specify a fault element for a 
physical element that consists only of conduct, intention is the fault 
element for that physical element. 

(2) If the law creating the offence does not specify a fault element for a 
physical element that consists of a circumstance or a result, recklessness 
is the fault element for that physical element. 
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… 

 
42. As can be seen, recklessness has a specific meaning under the Criminal Code. That 

meaning is very different from the notion of recklessness which applies to murder at 

common law.  It also differs from instances where that term is used in State or 

Territory legislation. 

 
43. Similar problems are likely to arise in relation to the various forms of extended liability 

under ch 2, at least insofar as they apply to the war crimes provisions in sub-divs D–

H of ch 8.  Although the Criminal Code uses the same language as at common law in 

relation to concepts such as complicity and common purpose, it is by no means certain 

that these provisions, upon their proper construction, will ultimately be held to bear 

that meaning. 

 
44. Moreover, as indicated above, s 268.115 (which deals with the responsibility of 

commanders and other superiors as a form of extended liability) presents its own 

difficulties.  Notions such as ‘effective command and control’, and ‘effective authority 

and control’ will have to be carefully considered.  To what extent can this section be 

invoked to render even a platoon commander, perhaps at the rank of corporal or 

sergeant, liable for the actions of troops under his control?  

 
45. There are also difficulties with the notions of ‘knowledge’ and ‘recklessness’, so far as 

they apply to sub-divs D–H.  The failure by more senior officers, and/or troops, to 

take necessary and reasonable measures to prevent or repress the commission of war 

crimes, or to submit the matter to competent authorities for investigation and possible 

prosecution is also a fertile field for close analysis. 

 
46. Because we are dealing with a code, and one which is in some respects incomplete, 

there are complex rules which determine how the task of construing terms well known 

to the common law should be carried out. These include terms such as murder.38  These 

                                                           
38  See for example, the approach taken to the offence of ‘conspiracy’ under the Criminal Code by the 

High Court in R v LK (2010) 241 CLR 177. 
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rules of construction are by no means easy to apply. This makes the task of evaluating 

whether there is, in fact, admissible evidence to support charges of war crimes under 

the Criminal Code a particularly difficult one. 

 
47. In addition to the approach taken by the common law to the various offences now 

contained within sub-divs D–H, it may also be necessary, as part of the interpretative 

task, to have regard to the rules which have, for centuries, governed the conduct of 

armed conflict between States.39 

 
48. As can be seen, those who drafted the Rome Statute were far more prescriptive than 

their predecessors.  Article 9 of that Statute provides that the International Criminal 

Court (‘ICC’) is to be assisted by a document known as the ‘Elements of Crimes’, 

which helpfully sets out the physical and fault elements on a crime by crime basis.  In 

enacting the Criminal Code, Parliament seems to have relied heavily upon that 

document as the basis for specifying relevant definitions of the offences in sub-divs 

D–H. 

 
49. The entire structure of the Criminal Code and, in particular, its treatment of the general 

principles of criminal responsibility, has created difficulty for judges in the past. The 

Code makes clear that for an offence in which the only physical element is conduct, 

the fault element is intention (as defined). Despite this, the Code lends no assistance 

when considering how a particular offence should be characterised, whether as one of 

conduct, circumstances, or result. 

 
50. It should be noted that s 268.115 of the Criminal Code, in dealing with command 

responsibility, largely replicates art 28 of the Rome Statute. There is, however, one 

significant difference. The Criminal Code substitutes a recklessness standard for the 

Rome Statute’s lower threshold of ‘should have known’.  This makes it more difficult 

                                                           
39  See, for example, the case of Peter von Hagenbach, who was tried in 1474 by an ad hoc tribunal 

set up by the Holy Roman Empire.  Some commentators regard this as the first international war 
crimes trial, with the added feature that the trial itself dealt with the theory of command 
responsibility.  His defence was one of superior orders.  It failed, and he was beheaded.  See, 
further, the Battle of Crecy, in 1346, which was renowned in part due to the edict of the French 
King Phillip VI that no prisoners were to be taken. 
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to establish the fault element, in prosecuting a soldier under the command 

responsibility provisions of the Criminal Code than would be the case under the Rome 

Statute. 

The special problem of use and derivative use immunities 

51. As indicated, the vast majority of persons who gave evidence before the Brereton 

Inquiry gave evidence under compulsion. In his final report, and in relation to the 

powers he had exercised, Brereton J commented: 

Every witness who gave evidence to the Inquiry has the protections and immunities 
afforded by the Defence Act, s 124(2CA), and the Inspector-General of the Australian 
Defence Force Regulation, s 31 (prohibition against taking reprisals), s 32 
(self-incrimination) and s 33 (protection from liability in civil proceedings). Those 
protections and immunities include use and derivative use immunity: under Defence Act 
s 124(2CA) and the Inspector-General of the Australian Defence Force Regulation 
s 32(2), any information given or document or thing produced by the witness, 
and giving the information or producing the document or thing, and any information 
document or thing obtained as a direct or indirect consequence of giving the information 
or producing the document or thing, are not admissible in evidence against the 
individual in any civil or criminal proceedings in any federal court or court of a State 
or Territory, or proceedings before a Service Tribunal, other than proceedings by way 
of a prosecution for giving false testimony. 
 
The immunities operate in any relevant court or Service Tribunal in which proceedings 
may be brought, and regulate the admissibility of certain evidence in those proceedings. 
They do not directly constrain the Inquiry, the Inspector-General of the Australian 
Defence Force, or for that matter the Chief of the Defence Force, in the use or publication 
of the Inquiry’s findings or evidence before it. However, there is potential for criminal 
proceedings to be compromised if immunised evidence informs a prosecution. That 
is one reason why it is inappropriate for the evidence that has been obtained by the 
Inquiry to be published at this stage.  
 
It is important to observe that the immunities preclude only the admission in evidence 
in court proceedings of information given to the Inquiry by a witness (and anything 
obtained as a direct or indirect consequence) against that witness. They do not preclude 
the admission in evidence in court proceedings of information given to the Inquiry by 
a witness (and anything obtained as a direct or indirect consequence) against any other 
person – including another person who was also an Inquiry witness.40 
 

52. In his Executive Summary, Brereton J further observed: 

Because of the immunities, explained above, to which witnesses who give evidence 
to the Inquiry are entitled, which preclude the use of a person’s evidence to the Inquiry, 

                                                           
40  Brereton Report (n 3) 38–9, [63]–[65]. 
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or anything discovered as a result, in proceedings against that person, there are some 
individuals who have been involved in misconduct who will not be amenable 
to prosecution. That is the necessary consequence of their having made protected 
disclosures to the Inquiry, without which the conduct described in this Report would 
not have been uncovered. Decisions therefore have to be made about which individuals 
should, and which should not or cannot be prosecuted. Ultimately, those are decisions 
for prosecuting authorities. However, the Inquiry’s recommendations have taken this 
issue into account. Essentially, this involves prioritising a hierarchy of criminal 
responsibility, in order that those who bear greatest responsibility should be referred 
for criminal investigation, and potentially prosecution, in priority to those bearing less 
responsibility. 
 
The Inquiry’s approach is that those who have incited, directed, or procured their 
subordinates to commit war crimes should be referred for criminal investigation, 
in priority to their subordinates who may have ‘pulled the trigger.’ This is because in 
a uniformed, disciplined, armed force those in positions of authority bear special 
responsibilities, given their rank or command function, because their subordinates 
would not have become involved but for their instigation of it; and because what 
happened was entirely under their control, with their subordinates doing what they 
were directed to do. 
 
Additional factors include the objective gravity of the incident (for example, if there are 
multiple victims); whether the conduct appears to have been premeditated, wanton 
or gratuitous; and whether the individual concerned is implicated in multiple incidents, 
particularly if those other incidents may provide tendency evidence. 
 
The Inquiry has not recommended referral for criminal investigation where it appears 
that the use and derivative use immunities to be found in the Defence Act 1903 and 
the Inspector-General of the Australian Defence Force Regulation 2016 would deprive 
a prosecution of critical admissible evidence. 
 
The Inquiry recommends that any criminal investigation and prosecution of a war crime 
should be undertaken by the Australian Federal Police and the Commonwealth Director 
of Public Prosecutions, with a view to prosecution in the civilian criminal courts, in trial 
by jury, rather than as a Service offence in a Service Tribunal.41 
 

53. The conferral of a derivative use immunity upon those who were compelled by notice 

to give evidence before the Brereton Inquiry clearly requires great care to be taken on 

the part of investigators and prosecutors to ensure that they do not make 

impermissible use of such testimony. Not only is the evidence so obtained 

inadmissible in any criminal trial, but there may also be other risks associated with 

any use at all having been made by investigators or prosecutors of compelled, and 

therefore protected, evidence. 

                                                           
41  Ibid 40, [70]–[74]. 
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54. As will be seen, the OSI is well attuned to these risks.  It is undertaking its work with 

great care in order to ensure that the suite of protections afforded to those witnesses 

who were compelled to give evidence before the Brereton Inquiry is given its full and 

lawful weight. 

The creation of the OSI 

55. Justice Brereton, having found that there were a number of cases of possible war 

crimes which warranted investigation (some of them involving allegations of the most 

egregious nature), was faced with the question of what then should be done. From his 

perspective, and self-evidently, it would have been unthinkable for the government 

to have ignored his findings.   

 

56. As indicated, Australia is a party to the Rome Statute.  The principle of 

complementarity, which underlies the creation of the ICC, dictates that if a country is 

unwilling, or unable, to carry out a proper investigation into alleged war crimes, and 

to prosecute those who have committed such acts, the ICC may assume jurisdiction 

over such matters. 

 

57. If the Government were to fail to act upon the Brereton Inquiry findings, ADF 

members could find themselves the subject of criminal proceedings before the ICC.  

There is little doubt that most Australians would prefer to have these matters dealt 

with in accordance with our own system of criminal justice. They, of course, trust their 

own courts to deliver justice in a fair and impartial manner. 

 

58. Justice Brereton had little to say about how, in his view, the matters which he raised 

should be investigated.  It is well known, and has been widely reported, that as far 

back as 2019, the AFP became involved in an investigation into several possible war 

crimes in Afghanistan.  In fact, the media has reported that the AFP had submitted 

two briefs of evidence to the Commonwealth Director of Public Prosecutions (‘DPP’) 

for her consideration. 
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59. Of course, the other cases considered by the Brereton Inquiry could also have been 

referred to the AFP for investigation. Why, then, did the Government ultimately 

conclude that it was preferable to have a new entity, the Office of the Special 

Investigator (‘OSI’), take charge of that task? 

 

60. There are probably several answers to that question. 

First, Brereton J acknowledged that despite the length of time that he had 

devoted to the task of preparing his report, he had not been able to complete 

his investigation into all of the allegations of war crimes that had been raised 

with him. 

Secondly, it is fair to say that the Brereton Inquiry had been confronted with 

a monumental task, even though it was concerned with determining only 

whether there appeared to be ‘credible information’ supporting the rumours 

that had been circulating for some years.  The task of determining whether 

there is sufficient credible and admissible evidence to warrant the laying of 

charges is very different, and far more daunting. 

Thirdly, had the AFP been asked to investigate all of the matters that Brereton 

J had considered (as well as those that he had been unable to fully investigate), 

it would have had to allocate significant, and no doubt scarce, resources to 

that task.  In addition, it could reasonably be anticipated that there would be 

many additional allegations of war crimes that had not been the subject of the 

Brereton Inquiry’s attention.  This has proved to be the case. 

Fourthly, it must be acknowledged that the work traditionally undertaken by 

the AFP is somewhat removed from the standard investigation of homicide, 

which is traditionally a matter for State and Territory police. 

Finally, there is a great deal of difference between the investigation and 

prosecution of offences under ordinary domestic law, and the consideration 

of international criminal offences of the type set out within div 268 of the 

Criminal Code.  Put simply, investigators who are to examine allegations of this 

kind must be thoroughly versed in at least some of the intricacies of 
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international criminal law. They must also have a good working 

understanding of the different rules of evidence, and criminal procedure, 

which apply in the various States and Territories. In other words, this work is 

highly specialised, and requires a good deal of training. It should be done by 

a carefully selected group of police officers, all of them dedicated to this 

difficult task. 

 

61. It was against this background that the Government determined in November 2020 

that an entirely new body should be established. It should review the findings of the 

Brereton Report, and also consider other allegations of war crimes that had been 

levelled against ADF members in relation to their service in Afghanistan. This new 

body would be required to consider whether there was sufficient evidence that was 

both credible, and admissible, to warrant laying charges against particular 

individuals. If so, it would prepare briefs of evidence for submission to the 

Commonwealth DPP. As a result, the OSI was established. 

 

62. In addressing the Senate Estimates Committee for Legal and Constitutional Affairs 

(‘the Senate Estimates Committee’) on 22 March 2021, the Director-General of the OSI, 

Mr Chris Moraitis, made it clear that the OSI would work closely with the AFP to 

investigate the potential criminal matters raised in the Brereton Report. In addition, it 

would investigate any new allegations of criminal offences under Australian law by 

members of the ADF in Afghanistan.  He added that where appropriate, the OSI 

would develop and refer briefs of evidence to the Commonwealth DPP for 

consideration. 

 
63. Mr Moraitis reported that since the OSI had commenced work on 4 January 2021, it 

had been focussed on establishing the appropriate workforce, structures, systems, and 

protocols which would underpin its independence from government. He stressed that 

the OSI would conduct an impartial and rigorous process. 

 
64. Mr Moraitis further reported that, to date, the OSI had made good progress in 

engaging experienced investigators, as well as legal, governance and other support 
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staff.  He noted that recruitment was then underway for joint teams of suitably 

qualified investigators and analysts from the AFP and State and Territory police 

services.  That recruitment process was continuing and ongoing.  A number of 

experienced police officers, all of whom were of the highest quality and integrity, had 

joined the investigative team of the OSI.  As at the date of this paper, those officers are 

in the process of undergoing rigorous education and training. 

 
65. Mr Moraitis recognised that the task that confronted the OSI would be challenging.  

In that regard, he pointed out that the Brereton Inquiry had made extensive use of 

statutory powers to compel SOTG members to provide information, without the 

protection of the privilege against self-incrimination. That, of itself, gave rise to the 

derivative use issue that I have previously mentioned. 

 

66. Mr Moraitis indicated that, in order to ensure the integrity of any future prosecutions, 

the OSI had engaged an experienced and senior team of lawyers from the Australian 

Government Solicitor, to act as a ‘Special Counsel Team’.  He noted that their role had 

been, and still is, to advise the OSI of the legal principles that would guide its access 

to the Brereton Report, and to the information that had been provided under 

compulsion to the Inquiry. 

 

67. As the Prime Minister made clear, the OSI would continue in existence for so long as 

was needed to fulfil its functions and discharge its responsibilities.  At the same time, 

the OSI understands that its work must be undertaken expeditiously, though always 

bearing in mind the need for appropriate caution. Decisions regarding the bringing of 

criminal charges in an area such as this will never be taken lightly. 

 
68. Mr Moraitis told the Estimates Committee that the OSI had already established 

effective working relationships with the AFP, the Department of Defence, and the 

Commonwealth DPP, as well as the Department of Foreign Affairs and Trade, and the 

Attorney-General’s Department.  However, as he made clear, none of those bodies 

would, as such, be involved in any investigations, or governance matters, that might 

impact the independence of the OSI. 
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69. For completeness, Mr Moraitis appeared again before the Senate Estimates Committee

on 25 May 2021. On that occasion, he said:

As previously advised, Ross Barnett is our Director of Investigations. He is supported 
by two Commanders to lead the investigations, and the initial cohort of 24 investigators 
and analysts (the first of up to 75) has now been selected and will join us shortly. 

These specialist investigators are being drawn from state police services and the 
Australian Federal Police, consistent with this work being a national effort. 
All investigators, no matter their home jurisdiction, will be sworn in as Special Members 
of the AFP. They will be based in a Sydney workspace. 

In close cooperation with the AFP, a substantial induction training program is being 
delivered soon to prepare these investigators and analysts for the challenging task 
ahead – investigating potential criminal matters raised in the Brereton Report and any 
new allegations of criminal offences under Australian law by members of the ADF in 
Afghanistan from 2005 to 2016. 

We have started receiving information relevant to our mandate and are focussed on 
ensuring this sensitive information is handled appropriately, to protect the integrity of 
our joint OSI-AFP investigation and any future potential prosecutions. 

Most of that information will come to us via our Special Counsel, which as I outlined in 
March, is now undertaking the important function of a quarantined review of the 
Inquiry information – as well as some new material – to ensure investigators only 
receive information they can lawfully use. 

We look forward to having the first tranche of investigators on board – ably supported 
by our corporate and legal team – and progressing the investigations as expeditiously 
as possible. 

As I advised the Committee in March, I will remain focussed on ensuring the 
appropriate workforce, structures, systems and protocols are in place to underpin our 
independence and our ability to conduct an impartial and rigorous process.42 

70. As can be seen, a considerable amount has been achieved within a very short period

of time, given the magnitude of the task that confronts the OSI. The work is

challenging, at both a legal and factual level.

42 Opening statement to the Senate Estimates Committee for Legal and Constitutional Affairs, 
Parliament of Australia, Canberra, 25 May 2021 (Chris Moraitis, Director-General). 
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Conclusion 

71. This paper presents only a small snapshot of some of the many legal issues that 

confront the OSI. The work that lies before it is unlike any that I have previously 

encountered. It is work that must be approached with care and sensitivity, but also 

with rigour, thoroughness, and dispassion. That is exactly what OSI will strive to 

achieve. 

– – – – – 
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