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4. s46(a)  initiated proceedings in the Federal Court of Australia against Judge Vasta, the Commonwealth and
the State of Queensland.$46(a) ~ originating application and statement of claim filed on 7 December 2020

outline that he is seeking damages for false imprisonment from all respondents, and exemplary damages from
Judge Vasta.
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FEDERAL COURT OF AUSTRALIA

Stradford (a pseudonym) v Judge Vasta [2023] FCA 1020

File number:
Judgment of:
Date of judgment:

Catchwords:

ACD 57 of 2020
WIGNEY J
30 August 2023

TORTS - false imprisonment — where applicant
imprisoned for contempt in matrimonial proceeding in
Federal Circuit Court of Australia for purported non-
compliance with disclosure orders — where judge’s
contempt declaration and imprisonment orders were set
aside for invalidity — consideration of whether
imprisonment order was valid until set aside and provided
lawful justification for imprisonment — consideration of
whether the judge exercised superior court powers to
punish for contempt which meant orders remained valid
until set aside — found that judge’s orders, being of an
inferior court and vitiated by jurisdictional error, were void
ab initio and of no legal effect — found that no lawful
justification for imprisonment

TORTS - collateral abuse of process — whether the judge
had an improper purpose or motive to coerce settlement of
matrimonial proceeding — found it was not established that
the judge’s purpose in making the contempt declaration and
imprisonment order was other than to punish for non-
compliance with court order — found that it was not
established that the judge’s predominant purpose was
“improper” — found that tort not made out

TORTS — judicial immunity — whether common law
judicial immunity protected inferior court judge from
liability for tort of false imprisonment — consideration of
scope of common law judicial immunity afforded to
inferior court judges — consideration of circumstances
where inferior court judges may lose that immunity —
consideration of whether common law distinction between
immunity of superior and inferior court judges remains in
place — where judge made orders for which there was no
proper foundation in law and was guilty of a gross
irregularity of procedure and denial of procedural fairness —
found that the judge lost the protection of judicial immunity
afforded to inferior court judges because he acted without
or in excess of jurisdiction
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TORTS — justification defence — whether security, police
and prison officers protected from liability in tort by
common law justification defence when acting pursuant to
an order or warrant made by an inferior court judge which
was void ab initio but appeared regular on its face when
executed — held that no such defence available at common
law in respect of orders or warrants issued by inferior court
judges — found that defence is only available to officers of
the court or “ministerial officers” who are bound by a duty
to the court to obey a warrant issued by the court which
appeared regular on its face

STATUTORY INTERPRETATION — whether s 249 of
the Criminal Code Act 1899 (Qld) applies in the case of
warrants issued by a federal court — whether Federal Circuit
Court of Australia is “any court” under s 249 of the
Criminal Code Act 1899 (Qld) — whether s 35 of the Acts
Interpretation Act 1954 (Qld) applies to the interpretation
of s 249 of the Criminal Code Act 1899 (Qld) — found that s
35 does apply and the Federal Circuit Court of Australia is
not a court “in and for” or “in and of” Queensland — found
that defence not available

DAMAGES - claim for general, aggravated and exemplary
damages for false imprisonment and deprivation of liberty —
imprisonment of seven days in watch house and prison —
consideration of principles that apply in assessing general,
aggravated and exemplary damages for false imprisonment
and deprivation of liberty — found that unlawful
imprisonment of applicant warranted award of general
damages — found that duration, nature and circumstances of
imprisonment and hurt to feelings suffered by applicant
warranted award of aggravated damages — found that
judge’s reckless disregard of applicant’s rights and the rule
of law warranted award of exemplary damages

DAMAGES - claim for general damages for personal
injury — where applicant suffered post-traumatic stress
disorder as a result of false imprisonment — award of
damages assessed pursuant to Civil Liability Act 2003 (Q1d)
and Civil Liability Regulation 2014 (Qld) which require
consideration of impairment caused by psychiatric injury —
consideration of expert evidence regarding impairment —
consideration of material non-disclosures by applicant
regarding pre-existing conditions — found that award of
general damages for a moderate mental disorder was
warranted

DAMAGES - claim for damages for loss of earning
capacity — consideration of principles applicable to
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compensation for loss of earning capacity — found that
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ORDERS

ACD 57 of 2020

BETWEEN: MR STRADFORD
Applicant

AND: JUDGE SALVATORE PAUL VASTA
First Respondent

COMMONWEALTH OF AUSTRALIA
Second Respondent

STATE OF QUEENSLAND
Third Respondent

ORDER MADE BY: WIGNEY J
DATE OF ORDER: 30 AUGUST 2023

THE COURT ORDERS THAT:

1. Until further order, the applicant in this proceeding be given, for the purposes of this
proceeding, the pseudonym Mr Stradford and the applicant’s former wife be given the

pseudonym Mrs Stradford.

2. Judgment be entered in favour of the applicant against the first, second and third
respondents jointly and severally for personal injury and loss of earning capacity in the

amount of $59,450.

3. Judgment be entered in favour of the applicant against the first and second respondents
jointly for general and aggravated damages for false imprisonment and deprivation of
liberty in the amount of $35,000 plus interest under s S51A of the Federal Court of
Australia Act 1976 (Cth) (FCA Act) from 6 December 2018 to the date of judgment at
the pre-judgment rates specified in the Interest on Judgments Practice Note (GPN-INT).

4. Judgment be entered in favour of the applicant against the first and third respondents
jointly for general and aggravated damages for false imprisonment and deprivation of
liberty in the amount of $165,000 plus interest under s 51A of the FCA Act from 6
December 2018 to the date of judgment at the pre-judgment rates specified in the
Interest on Judgments Practice Note (GPN-INT).
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5. Judgment be entered in favour of the applicant against the first respondent for

exemplary damages for false imprisonment and deprivation of liberty in the amount of

$50,000.

6. The parties are to confer with a view to reaching agreement in respect of the appropriate
order as to costs and in the event that no agreement is reached within two weeks from
the date of judgment, the parties are to arrange to have the matter relisted for the

purposes of hearing further submissions in respect of costs.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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What is the appropriate assessment of damages for loss of earning capacity? [816]
Conclusion in respect of damages for loss of earning capacity [838]

Causation — is the Commonwealth liable for damages arising from Mr

Stradford’s injury? [839]
SUMMARY - ASSESSMENT OF DAMAGES [843]
DISPOSITION [848]
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REASONS FOR JUDGMENT
WIGNEY J

1 The applicant in this proceeding was the victim of a gross miscarriage of justice. He was
detained and imprisoned for contempt following what could fairly be described as little more
than a parody of a court hearing. He spent seven days in prison before being released. The
order that resulted in his incarceration was subsequently set aside. The central issue in this
proceeding is whether he is entitled to a remedy to compensate him for the injury and loss

suffered by him as a consequence of that lamentable incident.

2 The applicant will be referred to as Mr Stradford in these reasons for judgment. That is not
his real name. It is a pseudonym that was used in the proceedings that resulted in his

imprisonment. It is appropriate to continue to use that pseudonym.

3 The person primarily responsible for Mr Stradford’s imprisonment was the first respondent, a
judge of the then Federal Circuit Court of Australia (the Judge). Mr Stradford and his former
wife came to appear before the Judge in a matrimonial cause pursuant to the Family Law Act
1975 (Cth). The Judge believed that Mr Stradford had not disclosed his true financial position
to his former wife and ordered him to disclose certain documents. When the matter came back
before the Judge on a later occasion, the Judge declared that Mr Stradford had not complied
with those orders and was in contempt of court. He ordered that Mr Stradford be imprisoned

for twelve months and issued a warrant to give effect to that order.

4 Private security guards contracted by the second respondent, the Commonwealth of Australia,
detained Mr Stradford pursuant to the warrant and took him to a holding cell in the court
complex. A short time later, Queensland Police officers, also acting pursuant to the warrant,
took custody of Mr Stradford. He spent five miserable days in a police watch house in Brisbane
before being transported to a correctional facility operated by the third respondent, the State of
Queensland. He spent another two difficult days in that facility before he was released on bail

pending an appeal.

5 There could be no real dispute that the Judge made a number of fundamental and egregious
errors in the purported exercise of his power to punish Mr Stradford for contempt. He
sentenced Mr Stradford to imprisonment for contempt without first finding that Mr Stradford
had in fact failed to comply with the orders in question. He erroneously believed that another

judge had made that finding, though exactly how he could sensibly have arrived at that position
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in the circumstances somewhat beggars belief. He also failed to follow any of the procedures
that he was required to follow when dealing with contempt allegations and otherwise failed to
afford Mr Stradford any procedural fairness. He effectively pre-judged the outcome.

Imprisonment was a fait accompli.

6 It perhaps came as no surprise, then, that on 15 February 2019, the Full Court of the Family
Court of Australia (as it then was) (FamCA Full Court) set aside both the contempt declaration
and the imprisonment order made by the Judge. It concluded that “to permit the declaration
and order for imprisonment to stand would be an affront to justice” and that what had occurred
to Mr Stradford constituted a “gross miscarriage of justice”: Stradford v Stradford (2019) 59
FamLR 194; [2019] FamCAFC 25 at [9] and [73].

7 Mr Stradford’s detention and the deprivations and indignities that he had to endure while
imprisoned exacted a significant toll on him. There was no dispute that he continues to suffer

from post-traumatic stress disorder and a major depressive disorder as a result of the incident.

8 Mr Stradford commenced this proceeding alleging that the Judge had committed the torts of
false imprisonment and collateral abuse of process. He also alleged that the Commonwealth
and Queensland were vicariously liable for the actions of their officers in falsely imprisoning
him. He claimed damages for deprivation of liberty, personal injury and loss of earning

capacity. The Judge, the Commonwealth and Queensland all denied liability.

9 The question whether the Judge, the Commonwealth and Queensland are liable as alleged by
Mr Stradford raises a number of issues, some of which involve complex and difficult questions

of fact and law.

10 The first issue concerns the precise nature of the errors made by the Judge in imprisoning
Mr Stradford for contempt. The Judge admitted that he made a number of errors, though he
disputed some of the other errors that were alleged against him. In particular, he disputed that,
in instigating or pursuing the contempt allegation against Mr Stradford, he was motivated by
an improper or collateral purpose. He therefore disputed that he committed the tort of collateral
abuse of process. He also disputed that he pre-judged the outcome of the contempt allegation

against Mr Stradford.

11 The second issue, which relates to the tort of false imprisonment, is whether the imprisonment
order made by the Judge remained valid until set aside by the FamCA Full Court. If the order

remained valid until set aside, it provided lawful justification for Mr Stradford’s imprisonment.
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If, however, the order was invalid from the outset because it was infected by jurisdictional

error, it provided no lawful justification.

12 The third issue, which is perhaps the most fundamental issue insofar as the Judge’s liability is
concerned, is whether, even if it were to be found that Mr Stradford was falsely imprisoned,
the Judge is nevertheless immune from any liability because he made the imprisonment order
in his capacity as a judge. That issue is by no means straightforward. The Judge was a judge
of an inferior court, not a superior court, and was not protected by any statutory immunity.
The difficulty arises because the common law principles concerning judicial immunity that
apply in respect of inferior court judges, at least in Australia, are somewhat unsettled. It is
therefore necessary to embark on an excursion through a long line of cases, stretching back
hundreds of years, which deal with the circumstances in which an inferior court judge may lose

the protection of judicial immunity.

13 The question whether the Judge is protected by judicial immunity in the circumstances of this
case raises four key questions: first, whether at common law inferior court judges lose their
immunity from suit in respect of their judicial acts if they acted without, or in excess of,
jurisdiction; second, if that is the case, what precisely does acting without, or in excess of,
jurisdiction mean or entail in that context; third, did the Judge act without, or in excess of,
jurisdiction in that sense when making the imprisonment order; and fourth, whether, despite
being an inferior court judge, the Judge was nevertheless entitled to the immunity of a superior
court judge in the circumstances of this case because he was exercising the Circuit Court’s

contempt powers.

14 The fourth issue, which concerns the liability of the Commonwealth and Queensland, is
whether police and prison officers have available to them a common law defence to an action
for false imprisonment if they did no more than act in accordance with an order or warrant
issued by an inferior court judge which appeared valid on its face. This is another contentious
issue. In order to resolve it, it is again necessary to trawl through another long line of somewhat
obscure cases, again stretching back hundreds of years, concerning the liability of police and

prison officers in such circumstances.

15 The fifth issue concerns whether Queensland has available to it a statutory defence based on s
249 of the Criminal Code Act 15899 (Qld). The issue is, in essence, whether that provision,

properly construed, can apply to a warrant issued by a federal court, in this case the Circuit
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Court, simply because that court was sitting in Queensland when the warrant was issued and

the warrant was therefore to be enforced in Queensland by officers located in Queensland.

16 The issues in this case are not, however, entirely limited to liability. If liability is established,
significant issues also arise in relation to the assessment and quantification of damages. Those
issues include: whether Mr Stradford is entitled to aggravated and exemplary damages for
deprivation of liberty; the quantification of damages referrable to the psychiatric injury suffered
by Mr Stradford as a result of his imprisonment; and the quantification for any loss of earning

capacity suffered by Mr Stradford as a result of his psychiatric injury.

17 For the reasons that follow, most of the liability issues are resolved in favour of Mr Stradford.
The Judge, the Commonwealth and Queensland are liable to Mr Stradford for the tort of false
imprisonment. There was no lawful justification for Mr Stradford’s detention. The Judge is
not protected by judicial immunity because he relevantly acted without, or in excess of, his
jurisdiction. The Commonwealth and Queensland do not have available to them, at least in the
circumstances of this case, any defence based on the fact that their officers acted pursuant to a
warrant which appeared regular on its face. Mr Stradford is accordingly entitled to an award
of damages. As will be seen, however, those damages, properly assessed, are not nearly as

large as Mr Stradford would have it.

FACTS RELEVANT TO LIABILITY

18 On 7 April 2017, Mr Stradford filed an initiating application in the Circuit Court (the matter)
seeking property adjustment orders under s 79 of the Family Law Act in respect of the
matrimonial assets owned by him and his then wife. As adverted to earlier, both Mr Stradford
and his then wife were identified in the proceedings in the Circuit Court, and on appeal in the
FamCA Full Court, by pseudonyms. The identities of parties to matrimonial disputes are
generally protected: see s 121 of the Family Law Act. A pseudonym order will be made in this

proceeding to maintain that protection.

19 The Circuit Court had jurisdiction in relation to the matter because it had jurisdiction to
determine “matrimonial causes” of the kind referred to in the Family Law Act (subject to two
presently irrelevant exceptions): s 39(1A) of the Family Law Act; s 10(1) of the Federal Circuit
Court of Australia Act 1999 (Cth) (FCC Act). The matter between Mr Stradford and his then

wife was undoubtedly a matrimonial cause.
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20 Following a number of earlier interlocutory hearings, on 19 June 2018 the matter was listed
before Judge Spelleken for directions. Mr Stradford appeared unrepresented and Mrs Stradford
did not appear. Judge Spelleken listed the matter for final hearing at 9.45 am on 10 August
2018 and made various procedural orders, including orders that each party file a case outline
setting out a minute of the orders sought, a chronology, a list of affidavits to be relied on and a
statement setting out the evidence applicable to the principles in ss 79(4) and 75(2) of the
Family Law Act.

21 On 10 August 2018, the matter came before the Judge for final hearing. Mr Stradford and

Mrs Stradford each appeared unrepresented.

22 The hearing did not progress smoothly. To begin with, Mr Stradford appears not to have fully
complied with the orders made by Judge Spelleken on 19 June 2018. To make matters worse,
Mrs Stradford alleged, and the Judge readily accepted, that Mr Stradford had not properly or
adequately disclosed his financial circumstances. Mr Stradford’s failure to properly disclose
his financial circumstances plainly raised the Judge’s ire. His Honour made his displeasure
known to Mr Stradford and told him that he would have no hesitation in gaoling him in the
event that he did not comply with any further disclosure orders. His Honour said:
... And, you know, believe me, if there isn’t the full disclosure there will be
consequences, because that’s what [ do. If people don’t comply with my orders

there’s only [one] place they go. Okay. And I don’t have any hesitation in jailing
people for not complying with my orders ...

(Emphasis added)
23 The following exchange, which occurred while Mr Stradford attempted to explain why he
hadn’t produced statements relating to one of his gambling accounts, rather typifies the tenor

of the hearing:

[MR STRADFORD]: From my — from my enquiries with UBET, because I couldn’t
find it on my transaction statement, that’s what they had told me.

HIS HONOUR: Rubbish.
[MR STRADFORD]: So - - -
HIS HONOUR: Rubbish.
[MR STRADFORD]: Okay.

HIS HONOUR: Rubbish — rubbish. Do not accept that for one second, one iota of a
second.

[MR STRADFORD]: Okay.
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HIS HONOUR: That is absolute rubbish. So do you understand what - - -
[MR STRADFORDI: I just — a letter from the court would have helped.
HIS HONOUR: Do not ever talk over the top of me.

[MR STRADFORD]: Sorry.

HIS HONOUR: I have told you, I will put you in jail in contempt of this court if you
talk over the top of me. Do you understand? I am not happy at all with you, but [ am
happy for you to think about this, because your disclosure at this point has been
absolutely abysmal. And if it is that I order this and you do not disclose your
superannuation, your current bank accounts, all the accounts that you say have now
been closed, and when they were closed and what the balance was when they were
closed — all of those matters need to be given to [Mrs Stradford] by a certain time, and
I would think it would be within two months. And if that isn’t given to her — if it is
that she comes here, and she complains that she has asked for things and you have
not given them to her, bring your toothbrush. Okay. So you have a think about it.

(Emphasis added)

24 The end result was that the Judge effectively adjourned the hearing of the matter and made a
number of orders concerning the future progress of the matter. The orders included an order
that Mr Stradford “make full and frank disclosure”, including disclosure of certain categories
of documents comprising bank statements, gambling account statements, personal tax returns
and company tax returns and financial statements (the disclosure orders). Mr Stradford was
also required to file an affidavit concerning his disclosure in accordance with the order. The
matter was adjourned for mention on 26 November 2018. The orders made by the Judge
included the following notations:

A. If on the adjourned date the Court is of the opinion that the Applicant has not

made full and frank disclosure in accordance with today’s orders, he is to be
dealt with for contempt of those orders.

B. If a contempt hearing has to take place before [the Judge], it will be heard
10.00am 5 December 2018.

C. If the Court is satisfied that [there] has been full and frank disclosure by the
Applicant husband, the matter be set down for a final hearing, allocating one
(1) day.

25 On 2 November 2018, Mr Stradford filed an affidavit which included his evidence regarding
his disclosure of certain records to Mrs Stradford in compliance, or purported compliance, with

the orders made by the Judge on 10 August 2018.

26 On 12 November 2018, Mrs Stradford filed an affidavit which included her evidence about the
extent to which she said that Mr Stradford had complied with the orders made by the Judge on
10 August 2018. The effect of Mrs Stradford’s evidence was that Mr Stradford had failed to

disclose a number of categories of documents that he was required to disclose.
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27 On 26 November 2018, the matter came before Judge Turner for directions. Mr Stradford and
Mrs Stradford each appeared unrepresented. Judge Turner asked the parties to address her on
compliance with the orders of the Judge of 10 August 2018. Her Honour made handwritten
annotations on a copy of the orders, circling those categories of documents that Mrs Stradford
claimed Mr Stradford had failed to disclose. The general effect of what Mr Stradford told
Judge Turner was that he had produced all that he was physically capable of producing.

28 Judge Turner did not attempt to finally resolve the dispute between Mr Stradford and Mrs
Stradford concerning disclosure. Rather, her Honour ordered that the matter be adjourned to 6
December 2018 “for hearing of the contempt application”. It is important to emphasise that
Judge Turner did not find that Mr Stradford had failed to comply with any of the disclosure
orders, or that he had not made full and frank disclosure, or conclude that Mr Stradford was in

contempt of the orders made by the Judge. Nor had any “contempt application” been filed.

29 On 6 December 2018, the matter came before the Judge. The hearing commenced shortly after
10.00 am. As before, both Mr Stradford and Mrs Stradford appeared unrepresented.

30 This is what the Judge said at the very commencement of the hearing:

HIS HONOUR: Allright. You’re [Mr Stradford] and you’re [Mrs Stradford]. All right.
Okay. So when we were last together on 10 August, we had quite a talk about what the
assets were that the two of you had. And I made a number of orders that needed to
occur. And that has gone back into what Judge Turner has. But with regard to the
matter that went back before her on 26 November, I noted that if on the adjourned
date the court, that is Judge Turner, was of the opinion that you, [Mr Stradford],
had not made full and frank disclosure in accordance with the others, that you
were to be dealt with for contempt of those orders, and that that would take place
before me. So that’s that. So the matter can’t go anywhere at this point in time,
because Judge Turner has determined that you are in contempt of the orders that
I made on 10 August. So that’s where we are, it seems. So what do you want to say
about that?

(Emphasis added)

31 Mr Stradford then told the Judge that he had tried to provide full and frank disclosure, but that
he was unable to produce some of the categories of documents. He endeavoured to explain
why. His explanations included that he did not know anything about some of the bank accounts
specified in the orders, that to the best of his knowledge some of the accounts did not exist and
that he had produced all that he was able to produce. Mrs Stradford maintained that
Mr Stradford’s disclosure was deficient. She did not, however, file a contempt application, or

even submit that Mr Stradford should be found to be in contempt.
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32 It is worth pausing at this point to note that it would appear from the transcript that the Judge
was proceeding under the misapprehension that Judge Turner had already found that
Mr Stradford had not complied with the disclosure orders and was therefore in contempt. That
had not occurred. It is also tolerably clear that Mr Stradford was maintaining that he had done
all that he could do to comply with the disclosure orders. It is equally clear that the Judge did
not believe Mr Stradford.

33 At that point, the Judge indicated that he was prepared to deal with Mr Stradford for contempt
and asked Mrs Stradford what her attitude to that was. Mrs Stradford made it abundantly clear
that she did not want Mr Stradford to go to gaol unnecessarily. She just wanted proper
disclosure from him so they could arrive at a property settlement. His Honour indicated that
he would adjourn the proceeding briefly to allow the parties to discuss whether they could
reach an amicable settlement, failing which he would proceed to deal with Mr Stradford for

contempt.

34 When the hearing resumed after the short adjournment, Mrs Stradford indicated that she had
failed to reach any agreement with Mr Stradford concerning the property settlement. The

following exchange then occurred:

HIS HONOUR: So that’s that. So, okay, well, it just means that we will have to go
ahead with the contempt hearing. I’ve got something on at 11, so I will come back
at quarter at 12. Okay. And we will sort this out. All right. So I hope you brought
your toothbrush, [Mr Stradford].

[MRS STRADFORDY]: Sorry. No.

HIS HONOUR: What’s - - -

[MRS STRADFORD]: Sorry, I said I don’t want him to go to - - -
HIS HONOUR: I don’t care

[MRS STRADFORD]: Okay.

HIS HONOUR: This is - - -

[MRS STRADFORD]: It’s your decision.

HIS HONOUR: This is my order.

[MRS STRADFORD]: Okay

HIS HONOUR: Not your order. You can’t come to a conclusion, so therefore it means
that this is still on foot. If this matter is still on foot, he is in contempt. The only way
he gets out of contempt is if this matter is not on foot any more. You said that it
cannot be settled, that he will not give you what you think is just and equitable.
Therefore, it’s still on foot. Therefore, he is in contempt. Therefore, I am going to
deal with him for contempt. Okay. I’ve made that very, very clear. It’s not your
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decision; it’s my decision. You’re not the one that’s sending him to jail; I am. These
are court orders and court orders need to be obeyed. Otherwise, what’s the use of
making the court orders. I made it very clear in August 2018 exactly what would
happen if there was no compliance with these orders. Now, it’s not your fault. You’re
not the one who’s sentencing him to jail; I am. But he won’t settle justly and
equitably with you, the matter is on foot. You understand it. This is not anyone’s fault
but your own.

(Emphasis added)
35 When the hearing resumed just before midday, the Judge repeated what he had said earlier
about Judge Turner having found that Mr Stradford was in contempt and asked what it was that
Mr Stradford wanted to say. Mr Stradford again endeavoured to tell the Judge that he had
disclosed all that he was able to disclose, but his Honour summarily dismissed those
protestations. There is no indication that the Judge had read or considered Mr Stradford’s
affidavit. The contents of that affidavit were certainly not the subject of any questioning, by
either the Judge or Mrs Stradford. Mr Stradford’s affidavit was certainly not formally read and

Mr Stradford was not sworn-in or cross-examined on oath.

36 His Honour delivered an ex tempore judgment in which he found that Mr Stradford was in
contempt of the orders made on 10 August 2018: Stradford & Stradford [2018] FCCA 3890
(contempt judgment or CJ). His Honour ordered that Mr Stradford be sentenced to
imprisonment for a period of 12 months, to be served immediately, with Mr Stradford to be
released from prison on 6 May 2019 and the balance of the sentence to be suspended for a

period of 2 years.

37 In his judgment, the Judge outlined the history of the matter. That history included, according
to his Honour, that Judge Turner had already found that Mr Stradford was in contempt for non-
compliance with the orders made on 10 August 2018. His Honour noted that, having regard to
that finding, it was up to him to assess “the criminality of that contempt™: CJ at [21]. His
Honour continued (at [22]-[28]):

As I have stated both in the preamble to these remarks and in the course of the
submissions that have been made in this Court, the gravamen of this contempt is that
this matter that was supposed to be ready to proceed cannot proceed. The gravamen is
that the wife is not cognisant of the true financial position of the Applicant, so that she
can mount a meaningful case before this Court for a just and equitable property
adjustment.

I am of the view that these matters were matters where the Applicant, if he truly
wanted, could have made proper disclosure. I am of the view that the Applicant was
able to get those items and the Applicant was able to simply tell the wife exactly what
sort of amount of money he was getting, how he was getting it, how it was being used
or funnelled through different companies, what that meant for him “in the hand” and

Stradford (a pseudonym) v Judge Vasta [2023] FCA 1020 9

Office of the Attorney-General documents released under AGOFOI23/465 - Date of access: 19/09/2024 Page 87 of 288



Document 3 - Page 25 of 225

38

39

where that money has been dissipated.

He has chosen not to. There can be no other inference available other than this is
deliberate conduct so that the wife is kept in the dark and cannot make a proper, just
and equitable submission to this Court as to what the property adjustment should be.
It would leave the Court, as it was at 10 August 2018, looking at a negative property
pool so that the Applicant husband did not have to in any way account for what it is
that he has been doing with money that he has come into possession of, especially from
the years 2014 to the present.

The mere fact that it seems that at least a million or something close to a million dollars
has gone through gambling accounts shows that this is a proper inference to draw. That
makes this contempt an extremely serious one.

The Court has very few weapons at its disposal to ensure that its orders are complied
with. The Court must show to all litigants and to the whole of the community that when
it makes orders, those orders must be complied with or there will be serious
consequences and condign punishment to those who flout the orders of the Court.

In what I consider to be a very merciful submission, the wife has asked, even though
she is not really a party to this part of the contempt proceeding, to say that she did not
want the husband to be jailed because they have children together. It was obvious to
me that she felt that she would be somehow responsible for this. Nothing could be
further from the truth.

This is a matter where the responsibility lies wholly and solely with the husband. If it
was that he had complied with these orders or shown to this Court that he had genuinely
attempted to comply, then there would be no contempt. But there has been a contempt
and notwithstanding how it is that the wife feels, it leads the Court only to one
conclusion; that there must be an appropriate punishment for this contempt.

and order:

THE COURT DECLARES:

A. That [MR STRADFORD] is in contempt of Order 3(a), (h), (j), (k), (1), (m),
(n), and (o) of Orders made by [the Judge] on 10 August 2018 in that [MR
STRADFORD] has failed to make full and frank financial disclosure.

THE COURT ORDERS:

1. That the Applicant [MR STRADFORD] be sentenced to a period of
imprisonment in the Arthur Gorrie Correctional Centre for a period of twelve
(12) months, to be served immediately with the Applicant to be released from
prison on 6 May 2019, with the balance of the sentence to be suspended for a
period of two (2) years from today’s date.

Commitment”. The body of the document was in the following terms:

WARRANT OF COMMITMENT
Family Law Act 1975
To: The Marshal
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All Officers of the Australian Federal Police
All Officers of the State and Territory police forces
The Commissioner of Queensland Corrective Services

WHEREAS: [MR STRADFORD] of [redacted], in the State of Queensland
appeared before this Court on 6 December 2018.

AND WHEREAS the Court made an order, a copy of which is attached to this warrant,
that the said person be imprisoned.

YOU, the said Marshal, all officers of the Australian Federal Police and all officers of
the Police Forces of all the States and Territories of the Commonwealth of Australia
are hereby directed to take and deliver the said person to the Commissioner of
Queensland Corrective Services, together with this warrant.

AND YOU, the Commissioner of the Queensland Corrective Services are hereby
directed to receive the said person into your custody, and to keep that person in
accordance with the said order, a copy of which is attached to this warrant.

(Emphasis in original)
40 Shortly thereafter, two guards took custody of Mr Stradford. Those guards were employed by
MSS Security Pty Ltd. At that time, MSS Security provided guarding services at the court
complex occupied by the Circuit Court in Brisbane pursuant to a contract between it and the

Commonwealth dated 28 November 2014.

41 One of the MSS guards had been called to the Judge’s courtroom shortly before midday and
was present in the courtroom from at least 12.05 pm during the delivery of the Judge’s ex

tempore judgment.

42 The two MSS guards escorted Mr Stradford to the door of the courtroom, through a public
concourse for approximately 14 metres to a service door, though the service door to a goods
lift and then to a holding cell in the court complex occupied by the Circuit Court. The MSS
guards supervised Mr Stradford while he was detained in the holding cell.

43 There is no dispute that the conduct of the relevant MSS guards constituted a detention of

Mr Stradford which was undertaken for and on behalf of the Commonwealth.

44 Between approximately 12.35 pm and 12.40 pm, officers of the Queensland Police Service
arrived at court complex occupied by the Circuit Court. Between approximately 12.54 pm and
1.00 pm, those police officers left with Mr Stradford, handcuffed in their custody, and took him

in a police van to the Roma Street Watchhouse.

45 For reasons that will become apparent, it is relevant to note that the Queensland Police Service

had received a telephone call requesting the attendance of police officers at the Circuit Court
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at 11.43 am on 6 December 2018. That was before the Judge recommenced the hearing during

which he purportedly dealt with Mr Stradford for contempt.

46 Mr Stradford was transferred from the Roma Street Watchhouse to the Brisbane Correctional
Centre on the morning of 10 December 2018. He was therefore imprisoned at the watch house
by officers of the Queensland Police Service from 6 December 2018 to 10 December 2018; a
total of 4 nights and 5 days. Further facts concerning Mr Stradford’s imprisonment at the watch

house will be detailed later in these reasons in the context of the assessment of damages.

47 There is no dispute that the conduct of the relevant officers of the Queensland Police Service

between 6 December 2018 and 10 December 2018 constituted imprisonment of Mr Stradford.

48 Mr Stradford arrived at the Brisbane Correctional Centre on the morning of 10 December 2018.

From that point in time he was detained by officers of Queensland Corrective Services.

49 On 12 December 2018, the matter was listed again before the Judge to hear an oral application
to stay the orders made by his Honour on 6 December 2018. On this occasion Mr Stradford
was legally represented by counsel and Mrs Stradford appeared unrepresented by telephone.
By this time, Mr Stradford had filed an appeal against the judgment and orders of the Judge.
The nub of the appeal was that the Judge had proceeded on the erroneous premise that Judge
Turner had found that Mr Stradford was in contempt and that it was not open on the evidence
to find to the requisite standard that Mr Stradford had acted in flagrant challenge the court’s
authority as required by s 112AP(1)(b) of the Family Law Act. The basis of the stay application
was that if a stay was not granted, Mr Stradford would serve a significant proportion of his
sentence of imprisonment and that to that extent the appeal would be rendered nugatory.

Counsel for Mr Stradford also submitted that the appeal had reasonable prospects of success.

50 The Judge delivered an ex tempore judgment in which he granted the stay application:
Stradford & Stradford (No 2) [2018] FCCA 3961 (stay judgment or SJ). His Honour
effectively conceded that he erred in finding that Mr Stradford was in contempt and erred in
sentencing him to imprisonment. In particular, his Honour appeared to accept that he
incorrectly assumed that Judge Turner had already found that Mr Stradford was in contempt.
His Honour’s reasons for allowing the stay application were as follows (SJ at [1]-[15]):

On 6 December 2018, I made an order that Mr Stradford was in contempt of orders
that I had previously made on 10 August 2018.

Specifically, I found him in contempt of order 3(a), (h), (j), (k), (1), (m), (n) and (o) of
those orders. I had actually not found him in contempt of orders 3(k) or 3(1), but had
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found him in contempt of the others.

My reason for doing so was that [ had been given a list with markings from Her
Honour, Judge Turner. My reasons for having made the orders on 10 August 2018
were to tell the Applicant husband that he needed to make this disclosure properly,
especially since there had been previous orders for him to do so.

My notation was that the matter would go back to a duty judge; but if the duty judge
was of the opinion that the Applicant has not made full and frank disclosure in
accordance with today’s orders, that he was to be dealt with for contempt of those
orders.

That was to allow that Court to then deal with the contempt, or, if the Court so chose,
they could send the matter back to me and I would deal with the matter as a contempt
of my orders. My very clear memory is that I had told the Applicant that he would be
looking at two years’ imprisonment if [ found that he was in contempt of my orders.

What has been shown to me is that I could very well have been in error in assuming
that Her Honour had actually found, by the markings that she had given to me, that the
Applicant was prima facie in contempt of my orders.

Whilst I had read the affidavit of the Applicant that he had filed on 2 November 2018,
the only matters that I had really gone through in any depth were the G Group accounts
and the tax returns; that is, making a finding that the G Group accounts and the online
gambling accounts had not been properly disclosed. I had been given the documents
that the Applicant had disclosed and they were totally insufficient for the purposes of
affording the wife knowledge of the financial circumstances of the husband.

The husband had claimed that he had disclosed his tax returns but the fact was that he
had not disclosed his tax returns; he had only disclosed his tax assessments and not his
actual returns.

Those were the matters that I specifically highlighted as they were the matters that I
felt were most illustrative of the contempt shown by the Applicant husband. I did not
feel the need to explore any other aspect further because I had, in effect, proceeded
upon the basis that Her Honour had already made a finding of contempt.

It seems, on the material, that this could well have been an incorrect assumption. If that
was an incorrect assumption, then it is an error by me not to have actually gone through
with each and every item on that list and made a ruling as to whether the Applicant
father was in contempt of my orders.

To do that I would have had to have the Applicant sworn to give evidence and cross-
examined upon the material. I could have then used that actual sworn evidence to
decide whether the contempt had actually occurred. But I proceeded straight to a
“sentencing” proceeding because I was of the view that the issue of whether the
Applicant husband was in contempt had already been decided.

It seems to me if that is also the conclusion that is reached by a Court of Appeal (and
I think that it would be), then that Court would really have no hesitation in allowing
the appeal and remitting the matter back to me.

I have looked at the declaration that I made on 6 December 2018 and, after discussion
with counsel, have come to the conclusion that I am functus officio with regard to that
declaration. I do not have the power to stay that declaration, even though I am of the
view that it should be stayed.

However, | can stay the orders that | had made, especially the one that the Applicant
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be sentenced to a period of imprisonment of 12 months, but to be released after serving
five months. It seems to me that the basis upon which I made that order is almost
certainly incorrect. Therefore, it would be totally unjust not to grant the relief that has
been sought by the Applicant husband today.

So, I will allow the oral application for a stay of order 1 sentencing the Applicant to
imprisonment. That order is stayed pending the outcome of the appeal of that order and
declaration.

51 The Judge